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INTRODUCTION

A free press is the cornerstone of a democratic society. It has been said that liberty depends on
freedom of the press, and that cannot be limited without being lost. This report examines
developments over the course of the last two years that have placed substantial restrictions on
critical reporting in Albania, and recently-adopted legislation that fundamentally threatens freedom
of the press.

The Law on the Press, adopted by the Albanian Parliament in October 1993, and amendments to
the penal code, passed in November 1993 and largely incorporated into the new criminal code in
1995, include provisions that have been used to seriously curtail press freedom. Numerous
journalists have been prosecuted, and many others threatened with prosecution, under this
legislation and under other provisions of the penal code.! The print media in Albania has also had
to contend with prohibitive taxes, newly-established surcharges, and burdensome financial
“investigations” by the government. Individual journalists have been harassed, threatened, and
intimidated, and the cumulative impact of these attacks on the press has had a chilling effect on
critical reporting in Albania. The following report details the findings of Minnesota Advocates
for Human Rights based on its investigation of the right to free expression in Albania.?

RECOMMENDATIONS
Based on the findings of this report, Minnesota Advocates calls on the Albanian government to:

- Repeal or revise the Law on the Press to eliminate provisions that stifle free expression
and are contrary to international law, as specifically set forth in the International Covenant
on Civil and Political Rights, the documents of the Organization for Security and
Cooperation in Europe, and the European Convention on Human Rights.

- Repeal the provisions of the Criminal Code that proscribe insult or defamation to parts
of the population, the President, public officials, constitutional order, the State and its
symbols, and representatives of other states, and rescind criminal penalties that allow
imprisonment for libel, insult, and invasion of privacy.

! Although Albanian President Sali Berisha pardoned a number of journalists convicted under these laws on May 3,
1994, in recognition of World Press Day, the Press Law still remains on the books, and the new criminal code
incorporates the restrictive provisions of the earlier amendments.

? In June 1994, a delegation from Minnesota Advocates spent a week in Tirana and met with journalists from
mumerous newspapers, as well as with judges, lawyers, human rights activists and government officials. The delegation
was composed of James Coy, Minnesota Advocates Staff Attorney and Eastern Europe Project Coordinator, and Peggy
Hicks, a member of the Minnesota Advocates Executive Committee. Delegations from Minnesota Advocates have
returned to Albania three times since then to continue this investigation.
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-- End spurious "financial investigations" of independent and opposition newspapers.

-- Insure that extra-judicial attacks on journalists are immediately and thoroughly
investigated, and that responsible parties face criminal prosecution.

-- Establish limited categories of information that may be designated as classified, and
allow judicial review of any such designation to ensure due consideration of the balance
between the interest in keeping the materials secret and the public's right to information.

-- Provide equal access for opposition and independent journalists to news sources and
information.

-- Remove prohibitive taxes and surcharges that threaten the economic viability of the
press, and insure equal access to all government-controlled resources.

-- Allow the licensing and establishment of private radio and television stations, and
guarantee editorial independence, diversity of viewpoints, and equitable coverage of
opposition positions on state-controlled radio and television.

I. HISTORICAL BACKGROUND

The changes in the Albanian political and social landscape over the past five years have been as
dramatic as any in Eastern Europe. The monolithic Albanian Party of Labor, which held
exclusive control in the country for over forty years and created one of the most isolated and
repressive regimes in the world, was forced in 1992 to surrender power to a democratically-
elected parliament.® Albania, once virtually cut off from the outside world, is now actively
seeking foreign investment, assistance, and expertise. Albania has begun the process of
reconstructing and recreating its legal, political, and economic structures. The current government
has repeatedly expressed a desire to incorporate modern democratic principles and international
human rights standards into Albanian law, and continues to seeck membership in regional inter-
governmental bodies and organizations.

A newly-emerged independent press was both a catalyst for and a product of the liberalization that
presaged the dramatic changes to all facets of Albania's political and social structure. Rilindja
Demokratike, the newspaper of the governing Democratic Party, was established in 1991 as the

3 Although the Democratic Party did not gain control of parliament until 1992, democratic reforms actually began in
1990, and the first mmlti-party elections were held in March 1991. Minnesota Advocates for Human Rights' prior reports
Human Rights in the People's Socialist Republic of Albania (January, 1990) and Trimming the Cat's Claws: The Politics
of Impunity in Albania (March, 1992) provide a detailed analysis of the human rights situation under the former regime
and the transformation process.
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first opposition paper in Albania.* Later that year, several journalists from the state-controlled
papers, along with representatives of Rilindja Demokratike, formed the Independent League of
Albanian Journalists.

After the political process was opened up to opposition forces and independent organizations, new
press publications began to appear. The Law on the Major Constitutional Provisions was adopted
in May 1991 during the initial stages of the reform process.’> Article 6 of this law allowed for the
creation of political parties separate from the state. These parties in turn established their own
newspapers. After the Democratic Party won control of the government in 1992, there was a
dramatic increase in the availability of media publications; approximately 240 newspapers and
print publications registered with the Albanian government.® There are more than 50 Albanian
publications currently available in Tirana, if the count includes those that publish sporadically,
monthly releases, and entertainment publications. Although the party papers still play a prominent
role in Albanian journalism, several formally independent newspapers are now firmly established
as part of the Albanian press.

Viewed in the light of the situation before 1991, the vitality of the press in Albania is astounding.
There is clearly a functioning opposition and independent print media in Albania today. Certain
protections for the press have been incorporated into Albanian law: Article 2 of the "Human
Rights Charter" (Law No. 7692, adopted March 31,1993), guarantees the right "freely to express
opinions through speech, writing, or any other means of dissemination. "’

However, the extent to which the media is free to operate in Albania has been increasingly
questioned in the last two years, particularly since the adoption of the "Law on the Press" in
November 1993. The law, while ostensibly guaranteeing a free press, contains provisions which
instead seriously curtail press freedom. Prosecutions under the Press Law and under provisions
of the penal code appear to be heavily influenced by the government and the ruling party; only
opposition and independent journalists have been charged with violations of these laws. The
prosecutions, coupled with attacks on and harassment of the press, have had a chilling effect on

* Interview with Ilirian Zhupa, Tirana, Albania (June 6, 1994). Zhupa is the editor of Populli Po, an independent
newspaper, and a founding member of Rilindja Demokratike.

5 The law was adopted as a stop-gap measure until a new constitution could be adopted, but is still in force because
a formal constitution has yet to be ratified. In a November 1994 referendum Albanian voters rejected the most recent
constitution proposed by the government.

¢ The mmber of journals that are actually published in Albania is subject to some dispute. The number of registered
publications include newspapers of trade unions and independent associations, as well as the party papers. Many print
publications have shut down or publish only sporadically: Ilirian Zhupa contends that only a handful of the independent
journals that are registered with the government are still publishing.

7 The Human Rights Charter, which was drafted to supplement the Law on Major Constitutional Provisions,
enumerates basic rights and freedoms to be respected under Albanian law.
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freedom of expression in Albania. While overt attacks and penal prosecutions have subsided
somewhat in 1995, recently-enacted taxes and tariffs have created new problems for the print
media in Albania, and the threat of prosecution is still used by the government in an attempt to
control the press.

II. RECENT DEVELOPMENTS
A. LEGISLATION
1. The Law on the Press

The Albanian Press Law,® adopted on October 11, 1993, is based on a law enacted in 1966 in
Westphalia, Germany. According to German legal scholars, the law works in Germany because
its terms and penalties are defined in the federal constitution and the penal code of the country.’
Germany has constitutional provisions that ensure freedom to information, freedom of speech, and
other individual freedoms that serve as a backdrop for the implementation of the press law.
Albania lacks these constitutional provisions, and has no history of individual rights protection.
It is surprising, therefore, that such a law would be passed in Albania, where there is no
constitution permanently in place to define the terms of the law and ensure individual rights and
liberties.!® In Albania, terms of the law like "state secret” and "threat to peace" are vague and
open to misinterpretation by an undeveloped court system that is heavily influenced by the

® A translation of Law No. 7756, The Law on the Press, is attached as an appendix to this report. The most troubling
provisions of the law set forth the penalties for violation of vaguely-defined provisions:

Article 18 permits a prosecutor to temporarily seize a publication without a court order and remove it from circulation
in several circumstances, inchuding when dissemination would pose "a moral risk to youth,” or constitute a criminal act
under Albanian penal law (such as revealing "state secrets"™).

Atticle 20(2) states that an editor-in-chief or publisher who fails to stop his or her publication from committing a violation
of penal law is to be punished with imprisonment for up to one year or by a fine, even if the failure was merely negligent.

Atticle 21 provides for a fine of from 10,000 to 80,000 lek (US$ 1,000-8,000) for a publisher who hires an editor-in-chief
who does not meet the statutory residency and competency requirements; for an editor-in-chief who signs a registration
form but does not meet the statutory requirements; or for an editor-in-chief who fails to register the publication properly
or who disseminates or reprints a publication that has been confiscated.

Atticle 22 provides for a fine of from 10,000-80,000 lek for a publisher or editor-in-chief who wilfully or negligently fails
to comply with the requirements for registering a publication, fails to identify clearly an item as an advertisement, fails
to publish a properly submitted reply, or fails to deposit copies of the publication with libraries named in the law.

® Kurt Braun, "Report on the Seminar on the Albanian Press Law Held by the Freidrich Ebert Foundation,"
December, 1993.

" Ihid.
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executive branch.!

Furthermore, the Albanian law, unlike the German law, specifies prohibitively large fines for
violations of particular provisions.'? The fines, to be assessed against the editors and publishers
of a paper that is in violation of the law, range between $1000 and $8000 at a time when the
average journalist's salary in Albania is around $50 a month. The law also permits confiscation
of printed matter or property and allows for criminal punishment under certain circumstances.

The substance and application of the new press law has been roundly criticized by international
observers and human rights activists as well as by the majority of journalists interviewed for this
report. Journalists with opposition and independent papers uniformly agreed that the law was
aimed at stifling criticism of the government. On October 15, 1993, most of the opposition papers
and several of the independent papers went on a two-day general strike to protest passage of the
law. A number of the newspapers also protested by publishing editions with a single blank page
two days before the strike. This criticism was not universal, however; journalists affiliated with
the Democratic Party or parties allied with the government were less concerned with the potential
restrictions created by the law. Ylli Rakipi, the president of the Albanian League of Journalists,
defended the creation of a press law, and criticized the protests of the opposition and independent
papers.”® Mr. Rakipi, who at that time was also editor-in-chief of Republika, the newspaper of
the Republican party, suggested that the law was "very necessary" to control the scurrilous and
scandalous material being printed by some journalists.'¢

2. Penal Code Provisions

In addition to the press law, amendments to the Albanian penal code adopted in November 1993
allowed prosecution for "insult and defamation against the constitutional organs," "insulting the
state and its symbols,” "insult and defamation of the President of the Republic," and "insulting
organs and representatives of other states."”* The new criminal code, adopted in January 1995
and effective June 1, 1995, substantially incorporates the provisions set forth in the amendments.
In addition, the new code includes an article that criminalizes libel, providing for a sentence of

1 Thid.
12 See note 8, supra.
3 Interview with Y1li Rakipi, Tirana, Albania (June 4, 1994). Although the League of Journalists was specifically

formed as an independent organization, critics complain that it is now dominated by pro-government and Democratic Party
supporters. Opposition and independent journalists recently formed the Albanian Association of Professional Journalists.

“Ihid. In early Jamary 1995, Ylli Rakipi resigned as editor of Republika, shortly after the Republican Party left the
government coalition.

1 Law no. 7769, on Certain Amendments and Additions to the Penal Code of the Republic of Albania, November 16,
1993. A copy of that law is attached as an appendix to this report.
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up to two years imprisonment if the act is "committed publicly."'® Whether or not charges are

brought or sustained under these laws depends in large part on judicial and prosecutorial
discretion, at a time when many judges and prosecutors are heavily influenced by the ruling party.
Numerous opposition and independent journalists have been prosecuted under these provisions
since 1993, and it is obvious that even the threat of prosecution can have a chilling effect on
political commentary.

B. PROSECUTIONS OF JOURNALISTS

One of the first cases brought against a journalist by prosecutors under the new government was
filed against Idajet Beqiri, editor of Kombi, the National Unity Party Newspaper. Begiri was
convicted of "defamation of the office of the president” in July 1993 for publishing an article that
accused President Berisha of being the "murderer” of Albania and charged him with setting up a
fascist state. Beqiri received a six-month sentence and spent three months in jail.

Journalists with the independent newspaper Koha Jone also quickly came under intense
government scrutiny. Government prosecutors brought two actions against Koha Jone journalists
in 1993. Editor Nikolle Lesi was charged with libeling the Chairman of the State Control
Commission, found guilty, and fined. Aleksander Frangaj, the editor-in-chief of the newspaper,
was charged with endangering state security for reporting that army tanks were being moved from
the north of Albania to the south. Frangaj was placed under house arrest for over a month, but
the Albanian government withdrew the charges in that case after a court hearing.

There was a flurry of legal action against members of the press in the first half of 1994. On
January 17, Fatmir Zanaj, a journalist with the Socialist Party newspaper Zeri i Popullit, was
given a suspended sentence of three months in jail and one year probation for publishing an article
criticizing reforms in the Albanian Army. In addition, the paper's deputy editor, Shyqyri Meka,
was fined the equivalent of $1000 for publishing an open letter in Zeri i Popullit judged by the
court to be insulting to President Berisha. The writer of the letter, Luftar Matohiti, was sentenced
to two months imprisonment.

In April, llirian Zhupa, editor of the independent paper Populli Po, was sentenced to two months
in prison for publishing an article that criticized the state intelligence organization for operating
in the same style as the former communist security apparatus. Zhupa refused to identify the
author of the article, and was charged, under the press law, as the responsible editor. The
sentence was suspended on the condition that he not repeat the offense within one year.

The most severe action against the press taken by the government in 1994 was the prosecution of
Martin Leka, a reporter for Koha Jone, and Aleksander Frangaj, the paper's editor. The charges
against them were based on a story Leka authored in January 1994, reporting and criticizing an

16 T aw No. 7895, Criminal Code of the Republic of Albania, January 27, 1995, Art. 120. The relevant articles of
the newly-enacted criminal code are attached as an appendix to this report.
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order sent to military officers concerning surrendering their weapons while off duty. Although
Frangaj was originally acquitted, Leka, who had also been charged with libel, was sentenced to
18 months in prison for "colluding to reveal a state secret." On appeal from the trial court, the
Court of Appeals found Leka guilty on the libel charge as well, but left the total sentence at 18
months. The appeals court also found Frangaj guilty under the press law, and sentenced him to
five months in prison."

On May 3, 1994, International Press Day, President Berisha pardoned both Koha Jone journalists,
along with Ilirian Zhupa, Shyqyri Meka and Luftar Matohiti. Martin Leka, the only defendant
actually in prison at the time of the pardon, was released.

The Court of Cassation decided the appeal in the Koha Jone case after the pardons were issued,
and on May 31 it reversed the Appellate Court's convictions of Frangaj and Leka. The Court
noted that no complaint for defamation had been filed by the Minister of Defense, which was a
prerequisite for prosecution under the penal code. The court further held that since the story was
true, it was not defamatory, in any case. While the defendants' sentences had already been
removed by the presidential pardon, the Court of Cassation decision invalidated the underlying
convictions.

Although no other journalists were sentenced to prison in 1994, other action was threatened by
government prosecutors. Gergj Zefi, deputy editor of Aleanca, the newspaper of the Democratic
Alliance, was arrested in March 1994 after publishing a report on the Frangaj and Leka trial. He
had also published an article accusing the government of acting "like the Mafia.* A case was
opened against Zefi for insulting the state, but the charges were eventually dismissed. Martin
Leka also reported that the Minister of Health brought another case against him for an unrelated
article. The case was opened while Leka was in jail, but apparently no further action was taken
after he was released.

In 1995, government police and prosecutors continued using the law to censor free expression and
punish journalists. On June 8, Ilir Hoxha, the son of Enver Hoxha, was found guilty of "calling
for hatred against parts of the population” and sentenced to one year in prison. The charges
~stemmed from an interview in the newspaper Modeste, where Hoxha defended his father's record
and criticized the current government. Also in June, Filip Cakuli, chief editor of the satirical
magazine Hosteni 2000, and journalist Naim Noka were arrested and questioned by SHIK, the
Albanian secret police. They were released only after agreeing to change the cover of an
upcoming issue. In August, Arban Hasani, chief editor of Populli Po, was fined $1,000 for

7 Under Albanian law, both defendant and prosecutor can appeal the lower court verdict: thus, the prosecutor in this
case was able to file an appeal with the appellate court, even though Frangaj had been acquitted in the original trial.
Frangaj was out of the country at the time of the appeals court verdict, and so was not actually imprisoned after the verdict
was handed down.

'* Interview with Martin Leka, Tirana, Albania (June 3, 1994).
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defamation, based on the newspaper's report that a SHIK officer ordered the killing of a member
of an opposition party.

C. ECONOMIC DEVELOPMENTS

Additional pressure on the media in Albania has been generated by financial constraints, some of
which fall upon the print publications in a particularly onerous fashion. From the outset, the
newspapers have necessarily had to contend with difficulties created by the general economic
circumstances in Albania. These difficulties include limited availability of newsprint, limited
physical facilities for printing, and a poor transportation infrastructure and delivery system for
distribution outside of Tirana.

In addition to general economic hardship, however, specific decisions by the government have
directly affected the viability of the newspapers. In May 1994, the government decided to make
newspapers pay a 15% advertising tax, on top of taxes they were already paying. This was
combined with a new tariff of 30% on newsprint. In July 1994 the editors of the seven major
daily papers, including Rilindja Demokratike, appealed to President Berisha to eliminate some of
the taxes. Berisha agreed to do this at a press conference held a few days later, but no further
action was taken. In response, nine of the major papers went on strike for four days in August,
protesting taxes that they claimed were aimed at destroying the independent and opposition press.

In March 1995, the Association of Professional Journalists issued a letter of protest, complaining
of a 35% increase in European newsprint prices, and a 30% increase in Albanian printing costs.
The letter was addressed to the Prime Minister and the Minister of Finance, and proposed that the
government suspend customs taxes for paper and for primary materials for press production. The
letter also proposed the possibility of a 30% subsidy of transportation costs, to offset
transportation taxes.

Currently, newspapers are paying a tax on circulation, a tax on salary, a tax on "stipends," an
advertising tax, and a tax on profits, in addition to general taxes on transportation and other
general taxes.” The taxes are especially burdensome on independent papers that are not
subsidized by a political party or another venture; some report that they are currently operating
at a loss.”? There is no question that economic hardship is taking a toll, and papers, especially the
independent press, have had to cut salaries and lay people off.”

19 Interview with Ilirian Zhupa, Tirana, Albania (November 20, 1994). Zhupa calculated that, taken all together,
applicable taxes totaled 105% of revenue.

¥ Ihid.

2! Other regulations of the press have been proposed that would have direct economic impact; in May 1995, an order
that all papers in Tirana be sold at government-owned bookstores and kiosks was suspended after journalists threatened
to strike. The order would have placed severe limitations on the number of copies of each newspaper available to the
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III. VIOLATIONS OF INTERNATIONAL STANDARDS
A. LEGISLATION

Albania became a party to the International Covenant on Civil and Political Rights (ICCPR) in
January 1992.2 Thus, the government is legally bound by the ICCPR's provisions.

Article 19 of the Covenant reads, in relevant part:

2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or
through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such as are provided by law and are
necessary:

(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (order public), or of
public health or morals.

Albania also is a participating state in the Organization for Security and Cooperation in Europe
(previously the Conference on Security and Cooperation In Europe, "CSCE"), and has signed and
thus accepted the obligations of the 1990 Copenhagen Document of the Conference on the Human
Dimension. In that document, the participating states agreed to ensure that any restrictions on
fundamental rights and freedoms must be:

...consistent with their obligation under international law, in particular the International
Covenant on Civil and Political Rights.... Any restriction on rights and freedoms must,
in a democratic society, relate to one of the objectives of the applicable law and be strictly
proportionate to the aim of that law.?

Furthermore, Albania was admitted into the Council of Europe in 1995 and hopes to be considered

public.

2 Instrument of accession deposited on 4 October 1991, entered into force on 4 January 1992. Status of the
International Covenants on Human Rights, UN Doc. E/CN.4/1995/79 of 24 Nov. 1994.

3 Copenhagen Document of the Conference on the Human Dimension, at para. 24.
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a European democracy. Since member states of the Council of Europe must agree to comply with
the provisions set forth in the European Convention on Human Rights, the Convention and its
interpretation are also relevant.* Article 10 of the Convention provides essentially the same
protections as Article 19 of the International Covenant.

The European Court of Human Rights, in interpreting the Convention, has consistently
emphasized "the pre-eminent role of the press in a State governed by the rule of law. "3 Enhanced
privileges, as well as special duties, for the press are necessary in order to enable the press to
perform its dual roles of "purveyor of information" and "public watchdog."* It is "incumbent"
on the press "to impart information and ideas on matters of public interest. Not only does the
press hizl;'e the task of imparting such information and ideas: the public also has a right to receive
them."

Information or ideas concerning matters of public interest,” as well as those communicated in the
context of a political debate or about a politician, are to be afforded special protection.” The
Court has commented that:

Freedom of the press affords the public one of the best means of discovering and
forming an opinion of the ideas and attitudes of their political leaders. In
particular, it gives politicians the opportunity to reflect and comment on the
preoccupations of public opinion,; it thus enables everyone to participate in the free
political debate which is at the very core of the concept of a democratic society.*

The International Covenant and the European Convention set forth the same three-part test for
determining the legitimacy of restrictions on freedom of expression.” The first prong of the test
requires that any restriction must be provided by law. Second, any restriction must serve one of

% Currently, 34 countries are party to the European Convention including all countries in western Europe, Bulgaria,
the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania and Slovakia.

% Se, e.g., Castells v. Spain, Judgment of 23 April 1992, Series A no. 236. at para. 43.
26 Lingens v. Austria, Judgment of 8 July 1986, Series A no. 103, para. 42.
21 The Sunday Times v. the United Kingdom, Judgment of 26 April 1979, Series A no. 30, para. 65.

2 Sunday Times, para. 65 (information about the health risks of legal drugs); Barford v. Denmark, Judgment of 22
February 1989, Series A no. 149 (opinion concerning a court's lack of impartiality).

® Lingens, para. 42; Oberschlick, Judgment of 23 May 1991, Series A no. 204, paras. 57-61.

% Castells, at para. 43.

3! The test used by the Human Rights Committee in applying Art. 19 of the ICCPR is stated in a general comment
in Report of the Human Rights Committee to the General Assembly, 38th Sess., Supp. no. 40, 1983 (A/38/40), Annex
VI, General Comment 10. The states participating in the CSCE process have also pledged to observe the same test.
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the legitimate purposes expressly enumerated in the texts of the treaties.”> Third, any restrictions
must be shown to be "necessary in a democratic society." To be "necessary” a restriction does
not have to be "indispensable,” but it must be more than merely "reasonable” or "desirable.” A
"pressing social need" must be demonstrated, the restriction must be proportionate to the
legitimate aim pursued, and the reasons given to justify the restriction must be relevant and
sufficient.® The European Court has stressed that, in evaluating a particular restriction, it is faced
"not with a choice between two conflicting principles but with a principle of freedom of
expression that is subject to a number of exceptions which must be narrowly interpreted. ">

The provisions of the Albanian Press Law and the penal code amendments do not incorporate
these limits and have been applied in a manner inconsistent with the principle of freedom of
expression. Therefore, the content and application of this legislation violates established
international standards and Albania's obligations under international law.

1. The Law on the Press

The Albanian Law on the Press is closely based on the North Rhine-Westphalia Press Law of 24
May 1966, as amended. The Westphalian Law provides a fair model of a law that appropriately
balances press freedom and other public interests, but only because it is subject to Germany's
Basic Law and is interpreted and applied in keeping with that Law's spirit and purpose.

Albania's Law on the Press can be found to comply with European-wide standards of press
freedom only if it is interpreted in light of the constitutional principles that animate the
Westphalian Press Law. For example, Article 5 of Germany's Basic Law guarantees the right of
"everyone," including publishers, editors, journalists and readers, to freedom from government
interference with the right to express and disseminate opinions and to gather information from
generally accessible sources; in addition, it grants special institutional protections to the mass
media.** These special protections are justified on the ground that the media have a "public

2 As noted above, freedom of expression may be restricted only as necessary to respect the rights or reputations of
others, or for the protection of national security or public order, or for protection of public health or morals.

% Handyside v. United Kingdom Judgment of 7 Dec. 1976, Series A no. 24, at paras. 48-50; Sunday Times v. United
Kingdom, Judgment of 26 April 1979, Series A no. 30, at para. 62.

In Sunday Times, the Court described a balancing test to determine whether any public interest provides "sufficient”
Justification for interfering with the freedom of expression. Where the information subject to restriction involves a matter

of "undisputed public concern,” the information may be restricted only if it appears "absolutely certain" that its
dissemination and diffusion would have the adverse consequences legitimately feared by the state.

™ Sunday Times, supra, at para. 65.
% Article S, paragraph 1 provides:
Everyone shall have the right freely to express and disseminate his opinion by speech, writing and pictures and
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function” to inform public opinion and act as a "public watchdog."*® This public function must
be the responsibility of bodies which are independent of government influence. The special role
of the media forms the basis for privileges, such as the right to refuse to give evidence in court,
as well as duties, such as the obligation to verify information and to offer a right of reply.

Media freedom under the German constitution may be limited by provisions of "general laws" that
promote important public or private values. The general laws that may restrict media freedom are
those that protect youth, personal honor, the rights and reputations of others, national security,
and public order. Media freedom may also be limited by constitutional protections of human
dignity, free choice and practice of a profession or occupation, and the right to property. These
competing values do not automatically justify restrictions on media freedom; rather, if an
individual right or pressing state interest conflicts with media freedom, the German courts
carefully balance the competing interests. The balancing takes into account the extent to which
the increased protection of an individual or state interest might risk stifling the freedom of the
media.”” Courts will not uphold a restriction on the media unless it is appropriate, necessary and
proportionate.”® Any doubts are to be resolved in favor of press freedom.*

The basic protections of the German law are the same, for all purposes relevant to this analysis,
to those stated in the European Convention on Human Rights. Without these protections, several
provisions of the Albanian press law conflict with the European and international standards.

a. Article 18: Confiscation

This article permits the prosecutor or his assistants to seize a publication without court order and
remove it from circulation in several circumstances, including when dissemination would pose a
"moral risk to youth." While this provision is also in the Westphalia law, the German courts have
issued several decisions clarifying the kinds of publications that may and may not be seized on
grounds of protecting the morals of youth.** Additionally, the provisions of German basic law

freely to inform himself from generally accessible sources.
Freedom of the press and freedom of reporting by means of broadcasts and films are guaranteed. There shall
be no censorship.
3 7 Federal Constitutional Court (FCC) 198 (1958) (Luth Case); 42 FCC 170 (1975) (Deutschland-Magazin case).
377 FCC 198, supra; 30 FCC 173 (1971) (Mephisto); 75 FCC 369 (1987) (Strauss-Karikatur).

3% U Karpen, "Freedom of the Press In Germany", in Press Law and Practice: Press Freedom in European and Other
Democracies (London: ARTICLE 19 1993), at 80.

% 82 FCC 236, 260 (1990) (Schuberth).
“ 30 FCC 337 (1971).
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that limit the discretion of the prosecutor have yet to be established as part of Albanian law and
practice.

b. Articles 20, 21, and 22: Criminal Penalties

Articles 20, 21, and 22 provide for heavy fines and imprisonment of up to one year for various
violations of the press law.* None of these provisions has any corollary in the Westphalian law.
All of them violate the prohibition of disproportionate penalties under the European Convention.

Although several European countries continue to have laws on their statute book that permit
imprisonment for press offenses, these penalties have not been applied in recent memory. In only
two situations have the authorities seriously threatened to seek jail terms for press personnel:
Where publication could have damaged national security, and where a journalist refused to
disclose the identity of a confidential source believed to have information about criminal activity.

The two UN rapporteurs on freedom of expression suggested that imprisonment of anyone, not
only media personnel, for speech offenses may well violate international standards.*” They wrote:

"[T]he question of imprisonment calls for some discussion inasmuch as it raises a problem
of principle with regard to the criterion of proportionality. Can the abuse of expression
really justify deprivation of liberty?... [Wlhen we know what abuses resort to
imprisonment can give rise, ought not this form of penalty to be called seriously into
question...?"®

The UN Human Rights Committee, which monitors states' compliance with the ICCPR, has
criticized countries for having laws that authorize imprisonment for speech crimes.*

Disproportionate penalties for speech offenses are all the more unacceptable when directed against
press personnel because not only do they violate the individual's freedom of expression, but they
also pose a substantial risk of discouraging the press from fulfilling its public functions. As stated
by the European Court, heavy penalties against the press for publishing information and opinions

4 See footnote 8, supra, and see, generally, The Law on the Press, attached as an appendix to this report.

“ The Sub-Commission to the U.N. Commission on Human Rights has established thematic special rapporteurs on
certain human rights issues of special concern to the Sub-Commission.

© The Right to Freedom of Opinion and Expression: Update of the preliminary report prepared by Mr. Danilo Turk
and Mr. Louis Joinet, Special Rapporteurs, submitted to the Sub-Commission of Prevention of Discrimination and
Protection of Minorities, UN Doc. E/CN.4/Sub.2/1991/9, at para. 100.

“ See, e.g., the Committee's criticism of Iceland’s libel law, which permits the possibility of a sentence of up to one
year for libel. Report of the Human Rights Committee, 1994, GAOR Supp. no. 40, UN Doc. A/49/40, Vol. 1, at para.
78.
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concerning matter of public interest are intolerable except in the narrowest of circumstances
because of their likelihood to "deter journalists from contributing to public discussion of issues
affecting the life of the community."*

2. Penal Code Provisions

Law No. 7769, passed in November 1993, included amendments to the penal code that have
served as the basis for prosecutions of journalists. The provisions of these amendments, which
have been substantially incorporated into the newly-enacted criminal code, as well as other
provisions of the code seriously violate European and international standards:

a. Prison Terms for Insulting or Defaming Parts of the Population

Article 7 of Law No. 7769 added a paragraph to Article 56 of the Penal Code which makes it a
crime punishable by up to five years' imprisonment to "put the public peace at risk” by, among
other statements, calling for hatred against parts of the population, or insulting or defaming them.
This language was incorporated into Article 266 of the new criminal code.

Many European countries have laws that make it a crime to advocate hatred against an ethnic,
national, religious or racial group. In fact, countries that are party to the ICCPR are required to
make such advocacy "punishable by law" (although not necessarily a crime). However, three
aspects of the Albania law make it much broader (and more problematic) than other European
laws.

First, the phrase "to put the public peace at risk" is unacceptably broad. Penalties of
imprisonment should be available only where violence is threatened and likely. Second, the
phrase "parts of the population" is too vague. The jurisprudence of other European countries has
narrowed the scope of groups that may claim injury due to hatred, insult or defamation to those
defined by ethnic, national, racial, religious or similar characteristics.* Third, penalties of
imprisonment of any length, and certainly of up to five years, are totally unacceptable for speech
that is not intended or likely to cause violence.*’

Similarly, Articles 119-121 of the new criminal code include penalties of imprisonment for libel,
insult and invasion of privacy. The new code provisions do not specifically define the elements
of these offenses, although penalties are increased in each case if the offense is "committed
publicly.” In European jurisprudence, libel and related offenses are generally addressed under the

S Lingens, para. 44.

“ See generally S. Coliver, ed., Striking a Balance: Hate, Speech, Freedom of Expression and Non-Discrimination
(London: ARTICLE 19 1992 ).

7 See the reports of the UN rapporteurs and the Human Rights Committee, discussed supra.
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civil law, rather than as criminal offenses. Ordinarily, individuals are not imprisoned for the non-
violent exercise of the right to free expression.*®

b. Insult and Defamation of the Constitutional Organs, the President of the
Republic, the State and its Symbols, and Representatives of Other States

Articles 14-17 of Albanian Law No. 7769 specified criminal penalties for the crimes of insult and
defamation of the President, the Parliament, the government, other constitutional organs, the State
itself and its symbols, and representatives of other countries. These provisions have been
substantially incorporated, with minor changes, into the new criminal code. For example, while
defamation of the President is still criminalized, "insulting the President” is no longer listed as an
offense. However, other provisions criminalize both defamation and insult of any "official acting
in the execution of a state duty or public service." Furthermore, the code does not define the
constituent elements for either defamation or insult, although the new provisions still provide
penalties of imprisonment for these offenses.

A few European countries, including Germany, France and Norway, continue to keep such laws
on the books, but they have been superseded or invalidated by decisions of the highest courts in
the interest of protecting the free and fair discussion of matters of public interest.* It is entirely
inconsistent with current European law, including the European Convention, for Albania to be
reintroducing these archaic laws. They should be repealed immediately.

Politicians, heads of state, and government officials must tolerate a greater degree of criticism
concerning matters relevant to their public functions than private persons. In 1976, the German
Federal Constitutional Court reversed a criminal conviction for defamation resulting from a
published story about the involvement of two politicians in the 1939 invasion of Poland.* In a
1982 case, the FCC ruled that calling the Bavarian Christian Social Union Party a neo-Nazi party,
although intemperate, was fully protected political speech.” The French also have a number of
archaic criminal statutes that make it an offense to insult the President, any state institution, a
minister, a Member of Parliament, a foreign head of state or other foreign representative. These
laws are never used and, indeed, public officials and political leaders are required to meet a higher

“® See discussion, pp. 14-15, supra.

* For example, the Federal Constitutional Court (FCC) of Germany ruled in 1990 that attacks against state symbols,
such as the flag and the anthem, even if harsh or satirical, must be tolerated in view of the constitutional protections of
freedom of expression, the press and the arts. 81 FCC 278, 294 (1990) (Bundesflagge); 81 FCC 298, 306 (1990)
(Bundeshymne). Similarly, criticisms of Federal policy and politicians, even if sharp and obviously unfair, and even if
untrue (so long as the speaker took reasonable measures to verify the claims) are entitled to protection unless they amount
to defamation or insult under the general defamation laws. Decision of the Federal Penal Court, 19 official collection
(BGHSY) 311 (Neue Volkszeitung, Communist Party).

% 43FCC 130 (1976) (Politisches Flugblatt).
5t 61 FCC 1, 13 (1982).
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standard of proof in prosecuting a defamation claim.*?> The situation is the same in Norway.” In
Sweden, the last remnant of laws protecting government institutions and officials from insult was
repealed on the ground that, in a democratic society, government institutions should be open and
responsive to all criticism, even when based on lies.*

The European Court of Human Rights has made clear in a series of judgments that individuals
have a broad right to criticize political leaders, public officials, governments and institutions of
state, and that they may be punished only when their criticisms are excessively offensive or
factually false and made without due care as to their truth. Even when they overstep the
permissible limits of lawful speech, any punishment must be proportionate to the offense. In
particular, no person should be sentenced to prison for defamation or insult (or for that matter,
for any speech that was neither intended nor likely to cause violence), and no fine should be so
high as to imperil the media organ's continued operation.

In the landmark Lingens case, the Court established the rule that politicians must tolerate a greater
degree of criticism than private individuals:

Freedom of the press affords the public one of the best means of discovering and forming
an opinion of the ideas and attitudes of political leaders. More generally, freedom
of political debate is at the very core of the concept of a democratic society.... the limits
of acceptable criticism are accordingly wider as regards a politician as such than regards
a private individual.>

In Castells v. Spain,* the European Court ruled that governments are required to tolerate an even
greater degree of scrutiny than politicians:

The limits of permissible criticism are wider with regard to the Government than in
relation to a private citizen, or even a politician. In a democratic system the actions or
omissions of the Government must be subject to the close scrutiny not only of the
legislative and judicial authorities but also of the press and public opinion. Furthermore,
the dominant position which the Government occupies makes it necessary for it to display
restraint in resorting to criminal proceedings, particularly where other means are available

%2 R Errera, "Press Law in France," in Press Law and Practice, supra, at 67, 69.

53 Steingrim Wolland, "Press Law in Norway," in Press Law and Practice, supra at 123.

* Hans-Gunner Axberger, "Press Law in Sweden," in Press Law and Practice, supra, at 160.
5 Lingens v. Austria, supra, at para 41.

% Castells, supra.
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for replying to the unjustified attacks and criticisms of its adversaries or the media.”’

The provisions of the Albanian legislation are especially problematic given the newness of the
Albanian democracy and legal system, coupled with the president's active role in the Albanian
government. These provisions become more worrisome in the light of Albania's political history.
Enver Hoxha consciously created a cult of personality in Albania during his autocratic rule, and
only in recent years has the Albanian political process allowed for dissent and criticism within the
government. The idea that any public criticism of government officials is an attack on the state
is still very much a part of Albanian political consciousness. By specifying criminal penalties for
critical speech, the Albanian government is impermissibly constraining the right to freedom of
expression, in contravention of international standards. The problem is exacerbated by the fact
that laws which may be facially neutral have clear political application. For example, since the
president plays such an active role in Albanian politics, the distinction between an insult to the
president and vigorous criticism of his policies and agenda might be impossible to define.
Consequently, the mere presence of these provisions in the Albanian penal code has a chilling
effect on political debate, and violates the fundamental right of freedom of expression.

B. PROSECUTIONS

Prosecutions under the Law on the Press and the penal code are intended to limit criticism of
government officials, policies, and actions, and have a stifling effect on political opposition. The
restrictions are so broad and the prosecution is so selective as to result in self-censorship of those
inclined to criticize state policy. Coupled with the economic pressure brought to bear on the press
in Albania and collateral attacks on individual journalists and newspapers, these actions create an
atmosphere of intimidation and a climate of repression, and are clearly in violation of established
international standards protecting freedom of expression.

Even independent of the substance of the legislation, patterns of enforcement make it clear that
the press law and penal code provisions are being used to curtail criticism of the government.
Every prosecution under these provisions has been against journalists opposing or criticizing the
government. The attacks against opposition figures on state-controlled Albanian radio and
television and in Rilindja Demokratike, the newspaper of the Democratic Party, are every bit as

personal and as strident as the articles in the opposition papers.® However, Rilindja Demokratike,
as the paper of the ruling party, does not experience government harassment. None of its

personnel have faced government prosecution under either the press law or the defamation

57 Id. at paras. 42 and 46.

% Interview with Arben Imami, Tirana, Albania (June 6, 1994). Imami is a journalist with Aleanca and a Democratic
Alliance M.P. Imami also reported that the Democratic Alliance attempted to bring a case under the provisions of the
penal code against Albanian Television for saying that Alliance members were being paid by Belgrade. The Democratic
Alliance was told that it had been a mistake, and no further action was taken.
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provisions.® For most of the past 50 years, the press has served as an organ of the state, and that
history affects how the government treats its own party paper and the opposition papers.®

The prosecution of Leka and Frangaj highlights the political application of the law. Originally,
Leka was accused of having written a false statement, and of having insulted the Minister of
Defense.5! After 10 days, the prosecutors added the state secret charge. A Defense Ministry
spokesman claimed that the media was prohibited from informing the public about acts related to
the military; under Albanian law, the Ministry determines what documents are secret.”” As noted,
the trial court acquitted Frangaj but found Leka guilty of disclosing a state secret. The
prosecution appealed and the Appeals Court found Frangaj and Leka guilty under the press law,
and also held that Leka was guilty of slandering the Minister of Defense, even though the Minister
had not brought a charge of slander against Leka.®

According to opposition journalists, the prosecution was intended to discourage reporters from
writing about the army, as well as punish Koha Jone for its repeated criticism of the government
and of Democratic Party officials.* The prosecution of journalists obviously has a chilling effect
on reporters’ willingness to criticize the government. Even after President Berisha issued pardons
to the journalists on May 3, 1994, the law remained in place, and that in itself has a chilling
effect on critical reporting.

The law also dissuades attempts to report on corruption, since anything that might be construed
as a direct attack on a government official could be actionable under the provisions of the penal

% Interview with Edi Paloka, Tirana, Albania (June 3, 1994). Paloka is a reporter for Rilindja Demokratike, and
member of the Democratic Party National Council.

% Edi Paloka noted that the duty of Rilindja Demokratike was to make propaganda for the Democratic Party, and
although the paper might criticize the party on small matters, mostly it takes the role of the defender of the party.

¢! Interview with Martin Leka, supra.

© Interview with Krenar Laloci and Kristaq Traja, Tirana, Albania (June 5, 1994). According to Traja, judicial bodies
have no discretion to question this decision, which means that a state secret is anything that the administrative bodies think
is a secret.

S Interview with Martin Leka, supra. The trial court judge who released Frangaj, Arben Ristani, had been arrested
on corruption charges in the interim and dismissed. Unsubstantiated reports attributed Ristani's dismissal to the leniency
of the sentences.

* Interview with Lulzim Cote, Tirana, Albania (June 5, 1994). The way in which arrests are carried out also seems
designed to intimidate: Leka said that the police broke down his office door the night after the article was published, and
that agents of the "special police" were sent to his mother's house. Ilirian Zhupa reported that while he was being taken
to jail on March 14, 1994, someone ransacked the offices of Papulli Po and took documents.
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code.® Furthermore, the threat of prosecution has a chilling effect on potential sources as well
as journalists.* Government officials continue to raise the spectre of criminal prosecution to
intimidate opponents and critics of the government. On January 24, 1995, for example, Albanian
Television reported that a government spokesman, commenting on allegations made against
Premier Aleksander Meksi by the newspaper Dita Informacion, included the following language
in his statement: "It is up to the justice system, to which we will refer, to take under protection
the state's interest and to protect individuals from such harmful attacks that are punishable by the
laws of every democratic country."®’

The on-going atttempts to stifle criticism and free expression have resulted in clear violations of
international law. In June 1995, Amnesty International sent a letter to President Sali Berisha in
response to the trial and imprisonment of Ilir Hoxha. Amnesty International protested Hoxha's
imprisonment for the non-violent exercise of his right to free expression as a violation of Article
19 of the ICCPR. Similarly, Article 19, the International Centre Against Censorship, sent a letter
of protest to President Berisha in the case of Filip Cakuli, and the International Federation of
Journalists protested the trial against Arban Hasani.

C. COLLATERAL ACTIONS AGAINST THE PRESS

While prosecutions and threats of legal action against reporters critical of the government create
cause for concern, reports of physical attacks against journalists are even more disturbing. In June
1993, ATA journalist Fatmir Elezi was beaten to death. No one was ever charged with his killing.
In the early months of 1994, journalists with Aleanca were attacked on two separate occasions.
On March 3, Gjergi Zefi, the Deputy Editor of the paper, was attacked and beaten near his home
in Shkoder. A week later, Teodor Keko, the editor-in-chief of Aleanca, was attacked by two men
while he was walking with his wife in Tirana. No one was arrested in either case.

Some pro-government journalists who met with the delegation suggested that the attacks were
unrelated to politics. Most others, however, were convinced that at least some of the attacks were
politically motivated. They suggest that the government was responsible, or at least has
knowledge concerning the attacks. Although the police reportedly investigated each case, no one

& Interview with Lulzim Cote, supra. Cote also reported that the editor-in-chief of Zeri I Popullit was called by the
general prosecutor to come in for questioning after the paper published letters critical of the director of Albanian
Telegraph Agency: according to Cote, this kind of questioning is in itself very threatening because "the mentality exists
that the prosecutor has power, and the journalist must expect him to follow-up. "

% Thid.

¢ BBC Summary of World Broadcasts, Jan. 24, 1995. Part 2 Central Europe and the Balkans; Albania; EE/2209/B;
"Spokesman Condemns Paper's Charges Against Premier." Source: Albanian TV, Tirana. 1900 GMT 21 Jan 95.
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has ever been charged in any of these attacks.*

Additionally, formal actions on the part of some government officials seem designed to intimidate
or obstruct the opposition press. The Committee to Protect Journalists reported that in 1994
Teodor Keko was continuously harassed by government prosecutors, who demanded that he appear
in court once a week to testify about a journalist who anonymously wrote an article in Aleanca
about the murder of a Democratic Alliance politician. Although Keko refused to name the
journalist, he was repeatedly summoned to court over the course of several months.®
Opposition and independent papers are frequently the subject of "investigations” by the financial
police. The financial records of Koha Jone were reviewed more than 30 times in 1993, and these
reviews continued in 1994.7° Ilirian Zhupa reported similar harassment at an international
conference on the press held in Tirana in November 1994. Zhupa criticized the government's
treatment of the press in his initial presentation to the conference. At the closing session, Zhupa
spoke again, and said that he missed the second day of the conference because, after his remarks
on the first day, he had been visited by the financial police.

The offices of Koha Jone in Tirana were closed down by the police on July 27, 1994. Police
sealed the offices on the grounds that the paper owed money to the state-owned printing house.
Koha Jone still managed to publish an edition on the 27th, and the seal was removed the following
day after they were able to prove in court that the payments had been made.”

Journalists also claimed that police and security forces limited their access to particular areas and
events. Photographers report that film has been confiscated by police, and journalists allege that
they have been turned away from the scenes of rallies and protests. Journalists from opposition
papers have had difficulty getting passes for trials of major political significance, and some have
been turned away by the police, even when they had valid passes.” Opposition journalists also

S There were no further reports of physical attacks in the last half of 1994 and beginning of 1995. However, in May
1995, Gazeta Shqiptare reported that Adrian Krasta, a journalist for Albanian TV, was beaten by unidentified individuals,
and concluded that the attack was probably in connection with his work as a journalist.

® Committee to Protect Journalists, Attacks on the Press in 1994.
™ Interview with Martin Leka, supra.

7! Pressure has not been limited to the political press: a student paper set up with equipment donated by the
International Media Fund was closed down at the journalism faculty after the first issue criticized the press law. While
school officials claimed that the paper was unauthorized and that students had consulted opposition papers before
publishing, the paper's editors charge that the decision was blatantly political. Representatives of the International Media
Fund who were working with the students in Tirana also felt that there was a political basis for the action taken against
the student paper. The paper published several more issues off-campus, and recently was re-established at the journalism
faculty.

™ A journalist from the Democratic Party readily acknowledged that he could get into trials when opposition journalists
could not, but suggested that it was just a matter of being friends with the right people.
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have a great deal of difficulty collecting information. Opposition and independent journalists do
not have ready access to information from the government, and have significant difficulty even
getting interviews with some government officials.”

There have been several cases where reporters at opposition rallies, especially rallies organized
by the Socialists, have been arrested and charged with organizing the demonstrations. Because
opposition journalists often have senior roles in opposition parties, the distinction between reporter
and participant may be blurred. Fatmir Kumbara, a journalist who is a member of the presidency
of the Socialist Party was convicted of organizing an illegal rally in July 1993, even though he
denied the charge and claimed that he had attempted to persuade the demonstrators to disperse.
Another journalist, Luan Rama, was detained after the rally, then released. Thoma Gellci, the
editor-in-chief of Zeri I Popullit, was arrested on July 31 at the front door of the paper's offices,
and charged with organizing an illegal meeting, because he had been at the rally.” Sometimes,
however, these arrests seem to be aimed specifically at the opposition press: when the trial of
Fatos Nano began in March 1994, police arrested Shyqyri Meka and detained him for several
hours. They reportedly told him that they needed to arrest a journalist from Zeri I Popullit, and
he was the first one they found.”

Even foreign journalists critical of the government have been subject to intimidation. In August
1993, an Italian journalist who had written articles critical of the President was detained without
charges, and released only after agreeing to leave the country.” Also in 1993, a freelance
Spanish photographer had his film seized and destroyed, and a reporter for AFP was stopped by
the police after reporting on corruption within the national archives.” Because of its reporting on
the trial of Fatos Nano, the BBC lost access to a medium-wave transmitter south of Tirana, had
its FM service threatened, and its correspondents harassed by agents of the secret police.” In
August and September 1994, Greek journalists covering the espionage trial of five ethnic Greeks
were routinely harassed, at least two were arrested, and several were expelled from Albania.

™ Interview with Martin Leka, supra.

™ Interview with Lulzim Cote, supra.

S hid. Collateral actions by the government that affect Zeri i Popullit and the Socialist Party take many forms: In
April 1995, several former and current editors of Zeri i Popullit were charged with misusing funds given to the paper by
the former government to purchase a printing press. Several people were imprisoned, while others, including current
chief editor Thoma Gellci, were placed under house or city arrest. Socialist Party leaders contend that the charges were
designed to weaken the party before the next elections.

7 U.S. State Department Country Reports on Human Rights, p. 772 (1993).

7 Interview with Lulzim Cote, supra. Cote also said that the reporter's son was kidnapped by someone and held for
three hours, and that the reporter was threatened by phone.

™ Information on harassment of the BBC reported in The Economist, "Out of the Frying Pan,” April 2, 1994, p.49.
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