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PUBLIC SAFETY

One interviewee reported being called over for questioning by police while walking into a gas
station to pay for fuel.** In a similar incident, a public defender described an incident where a
Latino individual parked his car and was walking toward a restaurant when he was asked for
identification by a patrol officer.”® The officer made no allegations of any violation of motor vehicle

. . . .. .. 151
operation or suspicion of any criminal activity.

When the individual failed to produce a valid
Minnesota driver’s license he was arrested and booked into the county jail and turned over to ICE

for deportation.™?

One advocate reported the case of an individual who was parked on the wrong side of the street
while jump-starting a friend’s car.”> The police stopped, asked him for identification, and when he

presented a Mexican matricula consular, they arrested him."*

He was booked into jail, interviewed
by ICE under the Criminal Alien Program, and placed in deportation proceedings.” The individual

had no criminal history and no criminal charges were brought against him.**®

A legal service provider recounted an incident when a van leaving an employer site was followed by
the county sheriff who pulled the van over and asked everyone inside for identification.”” While
they allegedly had a warrant for the driver, all the passengers were turned over to ICE for
questioning and placed in removal proceedings.™® Despite a probability that some of these stops
are unconstitutional, immigrants are transferred to ICE before any criminal proceedings and so
there is no review of the constitutionality of the initial arrest.

Trust in the justice system and understanding law enforcement’s role were cited as important
preconditions to immigrants voluntarily accessing law enforcement protection. Conversations with
law enforcement officials reflect recognition that trust between immigrant and refugee
communities and local law enforcement is important. Nonetheless, building trust can be
challenging. Perceptions of cooperation with federal immigration officials and experiences with
police in both home countries and Minnesota affect the relationship between immigrant
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communities and law enforcement. People pointed to the important role police can play in
fostering trust through day-to-day interactions and in specific outreach programs.

- ~ While some law enforcement agencies appear to
Some people are from countries where | actively reach out to the immigrant and refugee
when you speak out you aren’t safe, but community with a message “no somos la migra” (we
are not federal immigration officials)," interviews

here you have to speak up to be safe.”
Y P P from around the state indicate that cooperation

- Z with federal immigration authorities increasingly is

embedded in local law enforcement operations.'® Law enforcement officers’ decisions whether to
take people to jail for traffic violations, where they routinely are interrogated by federal
immigration officials and often turned over to ICE for deportation, in particular create an
impression in the immigrant and refugee community that police are actively engaged in enforcing
federal immigration laws.™" Participants cited actual or perceived cooperation between local law
enforcement agencies and federal immigration authorities as a cause of undermined community
trust of the police and a barrier for immigrants who need to access law enforcement.'®?

Many people interviewed expressed that Minnesota is a safe place in which to live, especially in
comparison to their countries of origin.'®® “Minnesota is safer than the country | come from,”

reported one participant. “There are lots of police, there is a government, education for everyone,

d 164

less violence, there are rules, and the law is enforce Participants’ perceptions of law

enforcement ranged from, “I feel so safe. The law is applied and the police do a great job,*® to “I'm

not afraid of the gangs but | am afraid of the government. | feel unsafe, like the police will throw me
I.”166

in jai Some people noted outright fear of law enforcement either because of experiences in

their home countries or perceptions that they would not be treated fairly here."®’

Immigrants and refugees reported that their experience with police in their home countries colored
their perception of law enforcement in the United States. As one interviewee stated, “Police make
me feel unsafe. In my country, the police are always watching; they never help people. They always

159 .
Interview 63.
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make trouble for me. And when I’'m in America | see police and I'm scared first.” Another
summarized the feeling within his community: “When we deal with the police we don’t tell them
everything. In our country, police are just for repression, killing. We think it will be the same

7168

here. Adjusting to this new culture was not easy; as one participant stated, “Some people are

from countries where when you speak out you aren’t safe, but here you have to speak up to be
safe.”*®

While perceptions of law enforcement varied greatly, law enforcement interaction with immigrant
and refugee community members impacts immigrants’ perceptions of the community at large.
Numerous participants reported that police conduct through outreach or during the normal course

170 e .
Positive encounters with

of business was a factor in their perception of Minnesota as a whole.
law enforcement in the course of their duties helped earn trust. Interviewees particularly focused
on whether they were treated with respect by the police.’* Participants also identified outreach by

. . . 172
law enforcement as the best way to overcome cultural barriers to accessing assistance.

While education and outreach are important in building trust, interviews with community members
and advocates made clear that people’s perceptions are most influenced by actual experiences with
law enforcement. Numerous participants reported believing they had been stopped without
cause."”® This undermined their trust in the police and contributed to a perception that law
enforcement engages in racial profiling. “How can | feel welcome if | can’t move freely?” asked one

participant who reported having been stopped by poIice.174

Enacted to help crime victims and witnesses come forward to assist police in investigations without
fear of questions about their immigration status, city separation ordinances attempt to ensure that
immigrants and refugees who are victims of crime are protected by the police, regardless of
immigration status, and that perpetrators of domestic violence and other crimes cannot use the
threat of deportation to keep victims from turning to the police for help. While city separation
ordinances in Minneapolis'” and Saint Paul*’® continue to help promote a trusting relationship
between immigrant and refugee community members and local police departments, the

168 . . . .
Interview 5; Interview 23; Interview 4; Conversation 2.

169 .
Conversation 9.

170 conversation 16; Conversation 8; Conversation 9; Conversation 12; Interview 13; Interview 18; Interview 24;

Interview 25; Interview 32; Interview 6; Interview 46.

71 Conversation 16; Conversation 9; Conversation 12; Interview 18; Interview 22; Interview 23.

72 Conversation 11; Interview 146; Interview 5.

73 Interview 12; Interview 42; Interview 49.
174 .
Conversation 6.

> Minneapolis Code of Ordinances, Title Il, Chapter 19, Employee Authority in Immigration Matters (2013).

178 saint Paul Code of Ordinances, Title lll, Chapter 44, Employee Authority in Immigration Matters (2013).
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effectiveness of these ordinances has been undermined by the expanded ICE presence in county
jails, which are not subject to the municipal ordinances.

BEST PRACTICE: POLICE — COMMUNITY RELATIONS

The police departments in Brooklyn Park and Brooklyn Center recognized that changing
demographics in their communities signaled a need to adjust their community policing
strategies. The holistic approach they undertook has had a positive effect on law enforcement,
community members, and served as a model for other departments and agencies.177

The initial step was creating a Joint Community Police Partnership, which has evolved and now
includes six communities (all metro-area suburban cities) in addition to the county and area
human services council. A new position of community liaison took the lead role in connecting
with the community and learning what community members identified as their needs. The
liaison for one community emphasized the need for a variety of strategies for outreach,
including “one on one interviews, talking with police officers, and spending time out in the
community,” among others.'’®

The impact on the police department has been notable. The goal is to educate the officers and
“give them a toolbox” to best serve the needs of their community. This involves continuing to

IH

tweak and adjust officer training. The liaison noted that she regularly goes to “roll-call” and

talks about various strategies, such as reminding officers about the language line and how to

179 1t is effective because the police officers can see how these strategies have made their

use it.
jobs easier. The officers also have opportunities to engage in positive community events: a
group from the police academy volunteers at the Latino food shelf a few times a year, and
officers attend community events. “When you can give an officer a positive two-way

,180

communication with a community member, it’s a win for both.”™ This also builds trust and

provides community members a chance to interact with police officers in a friendly situation.

Some interviewees reported believing they would not be treated the same as U.S. citizens by law
enforcement. As one person reported, “Immigrants are people they do not want to help.”*®! This
belief appears to be rooted in immigrants’ own experiences or the experiences of those around
them.

77 pradine Saint-Fort, Noélle Yasso, Susan Shah, “Engaging Police in Immigrant Communities: Promising Practices

from the Field,” VERA Institute of Justice, November 13, 2012, 8-14, http://www.vera.org/pubs/engaging-police-
immigrant-communities-promising-practices-field.

7% Interview 190.
7 Interview 190.
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One immigrant explained an incident with a neighbor over a property disagreement: “The
neighbors called the police and he took their side, even though the bush was on our property and
our side of the yard. | do not think that guy even cared to get into it enough. He probably saw the

white family against the Somali family, and sided with the whites.”*®?

Another immigrant reported
feeling humiliated by the police following a minor traffic incident: “My sister was driving down the
parking lot at normal speeds when someone backed her car into ours. When the officer arrived he
immediately walked up to the Caucasian lady who caused the accident and treated us as if we

7183

didn’t have the capacity to deal with the situation.””" Another participant reported that his Latino

friend moved from his suburban community because he had been pulled over so frequently.'®*

In general, people interviewed seemed to believe that when racial profiling occurred it resulted

185

from individual officer misconduct combined with lack of oversight.” Nonetheless, perceptions by

participants that some officers or departments engaged in racial profiling more routinely than

18 public defenders and advocates were able to list jurisdictions where traffic

others were reported.
offenders are ticketed without arrest and those where arrest and booking for failure to provide a
license is routine.'®” One advocate reported that a local police department had a reputation among

Latino immigrants of police officers who act like ICE agents.'®®

Such immigration profiling may contribute to disproportionate minority contact with law
enforcement. One county attorney noted that “The initial treatment of people by law enforcement
is a challenge,” and talked of an ongoing effort to address racial disparities in pretrial release and
bail decisions.'®’

One key way to build trust between immigrant communities and law enforcement is through

education by law enforcement about the many laws and regulations of which newer immigrants

190

may not be aware.” One woman said, “A welcome orientation would be very important for both

182 .
Interview 41.

1 .
8 Interview 37.

184 .
Conversation 22.

'8 |nstitute on Race and Poverty and Council on Crime and Justice, Minnesota Statewide Racial Profiling Report: All

Participating Jurisdictions. Report to the Minnesota Legislature, (Sept. 22, 2003),
http://www.law.umn.edu/uploads/cb/94/cb94cf65dc50826424729d214a1f6b82/27-Racial-Profiling-Aggregate-
Report.pdf. (The Minnesota legislature, concerned with allegations of racial profiling, commissioned a statewide

study to determine whether racial profiling exists in the context of traffic stops.)
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sides. | heard of a man who tried to cut his grass with a machete, which could be very scary for the

7191

host community.”””" Another group noted: “Orientation is a main issue. People need to be

educated and trained about things that matter such as driving records, credit cards, laws, etc.”? A
parent educator explained that an important part of health and safety education was teaching
parents about positive child discipline and what is not legally acceptable in the United States.'®> A
community liaison explained, “A guy came to see me with a traffic ticket. | looked at it and
explained to him what to do, what it means. We have to teach them they have rights, they can

contest the ticket if they disagree.”***

p ~ Communities have responded to this need by
People thought they would have to coordinating training academies.'®> One community in

greater Minnesota created an eight-week “citizen’s
7196

pay for the police if they call 911, so

.. B academy.”™ The community education coordinator
we clarified that.

explained it this way: “We heard through the

. p
community connectors that people were getting

ordinance citations (for not mowing, etc.) and they did not understand. We talked to the police
department and they said they were concerned about bigger issues like drunk driving, domestic
abuse, and child discipline, so they created the citizens academy. We recruit participants from the
people in the adult basic education classes and through the collaborative. These classes have also
been offered in English for non-immigrants. Each time they change the content; a lot of it is about
driving, traffic tickets, child abuse and neglect, noise ordinances, pets off-leash, the number of
people in a rental dwelling, how to call 911, and emphasizing that 911 is not connected to
immigration status. In one class, it came up that people thought they would have to pay for the

police if they call 911, so we clarified that.”**’

Another police department also hosts a similar New Americans’ Academy.™® The current class of
sixteen students includes fourteen Spanish speakers,199 and is led by a bilingual Spanish-speaking

191 .
Conversation 19.

192 conversation 21.
193 |nterview 156.

1 .
* Interview 65.

195 |Interview 65; Interview 190.

% Interview 65.
7 Interview 64.
1% Joint Community Police Partnership, “New Americans’ Academy Curriculum Summary,”
http://www.vera.org/files/newamericanscurriculum.pdf.

199 |nterview 190.
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police cadet and a student from the law enforcement program at a local community college.”® This
community welcomes families in the New Americans’ Academy to bring their children, recognizing
that childcare might otherwise be a barrier to participation. The department has also recognized
the value of engaging with youth, particularly to help those refugees who may have a bad

201

impression of law enforcement from experiences in their home country.” The children convey

information to their parents, making youth outreach an important entry point for educating the
broader community.’%

In addition to the value of educating immigrants about the laws and regulations in their community,
orientations and trainings like the citizens academy build trust between new arrivals and their
government. Communities around Minnesota have started building these connections, many
through English language classes. One English language program brings police officers to the
classroom to talk with the students about common legal issues.”® This police department also
developed videos they use to teach about car accidents, kids and gangs, and other common

204

problems.” The school director expressed hope that she can also engage the police as volunteers

in the classroom, so the police can “connect more fully and really see and understand the

205
students.”

In order for immigrants to really become part of their communities, they need to understand the
laws that govern civic life. Without this, misunderstandings and frustrations build between
immigrants and long-term residents and can create deeper divisions. The host community has an
obligation and vested interest in providing education and information to all citizens about these
laws. It is especially important for police and other government agencies to conduct outreach to
immigrant communities, both to increase knowledge of and compliance with laws, but also to build
trust and relationships with newer communities.

290 |nterview 190.
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Finding: Undocumented immigrants and their family members fear that contacting law
enforcement as a victim or witness will lead to deportation.

Recommendations

e Law enforcement agencies and county attorneys should encourage crime reporting
by undocumented crime victims by adopting policies that articulate clear standards
for exercising charging or prosecutorial discretion when evidence of the victim’s
unlawful presence in the United States is uncovered during the course of the
investigation or prosecution.

e (Cities, counties, and the State of Minnesota should enact local separation
ordinances, rules, or laws to provide clear guidance to public employees, including
law enforcement officers, about when to inquire about immigration status.

Finding: Existing protections for undocumented crime victims are not effectively
implemented.

Recommendations

e Federal, state, and local law enforcement agencies should establish clear points of
contact for U-visa certification. Points of contact should receive training on the U-
visa certification’s purpose and requirements on a regular basis.

e Minnesota should establish a single statewide point of contact at the Department of
Public Safety who can make decisions on certification requests and who can provide
training and support to other points of contact statewide.

e Minnesota should increase the capacity of local domestic violence and sexual assault
programs to serve as points of contact, leveraging the relationships between
Minnesota’s robust Domestic Violence Coordinated Community Response (DV
CCRs), Domestic Assault Response Teams (DARTSs), Sexual Assault Multidisciplinary
Response Teams/Sexual Assault Response Teams (SMARTs/SARTs), and key criminal
justice personnel.

e Federal, state, and local agencies charged with enforcing civil anti-discrimination
laws, labor and employment laws, worksite safety provisions, and housing codes
should identify points of contact for U-visa certification and should establish
protocols for reviewing certification requests to ensure that victims of
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discrimination and exploitation who are also victims of serious crimes can be
identified and certified for U-visas.

Finding: Undocumented immigrants cannot obtain Minnesota driver’s licenses,
undermining public safety and increasing opportunities for discriminatory targeting of
people who appear to be immigrants by law enforcement officers.

Recommendation

Minnesota should enact legislation or make regulatory changes to decouple driving
privileges from immigration status.

Finding: Increased coordination between local law enforcement and federal immigration
agencies creates conditions for constitutional violations with no effective remedy.

Recommendations

Law enforcement agencies responsible for the enforcement of traffic laws, including
municipal police departments, sheriff’s offices, and the Minnesota State Patrol,
should establish clear protocols for involving federal immigration agencies at the
point of traffic stops. Federal immigration officers should never be called to provide
interpretation assistance.

To avoid practices by individual officers that result in racial profiling, law
enforcement agencies should provide clear guidance about when patrol officers
should ask passengers in vehicles to provide identification.

Information should be available, in an accessible and understandable format, to
everyone booked into county jails in Minnesota about their right to remain silent
and the possible consequences of voluntary interviews with federal immigration
officials.

Free immigration legal services should be accessible to every person booked into
county jails.

Municipal and county jails should develop clear guidelines for when to honor ICE
detainer requests.

Prior to turning an individual who has not been criminally charged over to ICE
pursuant to an informal detainer request, the case should be reviewed by the city or

72
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county attorney to ensure that the initial stop or arrest meets the standards
sufficient to justify criminal charges, including review to ensure that the stop was
not based on race or national origin.

e Prior to turning an individual who has been criminally charged over to ICE pursuant
to an informal detainer request, the case should be reviewed by the city or county
attorney to ensure that deportation does not interfere either with the state’s
interest in pursuing criminal charges against the individual or with the individual’s
right to defend themselves against the charges. The city or county attorney should
not authorize the individual’s release to ICE without moving to dismiss the pending
criminal charges against the individual.

e Minnesota should enact legislation that allows law enforcement to honor ICE
detainer requests only in certain clearly defined circumstances to eliminate the
opportunity to engage in immigration profiling through traffic stops.

Finding: Immigrant communities lack trust in local law enforcement.

Recommendations

e Everyday encounters between immigrant and refugee community members and
police officers affect the community’s understanding of, and level of trust in, the
public safety system. Police officers should use routine traffic stops and other low-
level encounters as an opportunity to explain why a stop was made or the police
were called, what laws were broken, and how to avoid future violations.

e Police departments should invest in community liaisons who can build relationships
with community members. Outreach strategies might include: regular community
orientation sessions that focus on frequent violations identified by police and on
guestions and problems identified by the community; citizen academies and cadet
programs; and active participation in community events.
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ACCESS TO JUSTICE

Immigrants and refugees in Minnesota face serious barriers to accessing justice that are
compounded by lack of immigration status, language, and lack of familiarity with the U.S. legal
system. People reported limited availability of free civil legal services, in general, and immigration
legal services, in particular. In the criminal context, people noted that immigrants and refugees may
face grossly disproportionate consequences for criminal convictions. People also noted perceptions
of bias in the criminal justice system, lack of access to high quality interpreters in all aspects of
proceedings, lack of understanding by immigrants and refugees of how the court system works, and
significant delays in cases that cause hardship to immigrant plaintiffs. Finally, for people who have
been victims of discrimination in housing, employment, public benefits, or other sectors, fear of
deportation acts as a barrier to seeking an effective remedy.

The right to a fair and accessible justice system is enshrined in the Universal Declaration of Human
Rights, the U.S. Constitution, and the Minnesota Constitution.’®® All three guarantee equal
protection and due process to all persons.”’”’ Due process is fundamental, ensuring that the
government follows fair procedures before depriving a person of their rights.’”® The justice system
is comprised of two types of matters: civil and criminal. Common civil matters include immigration
claims, deportation, marriage dissolution, child custody, eviction, foreclosure, and contractual
disputes. Criminal matters are actions prohibited by statute that are punishable by incarceration.’®
The Universal Declaration of Human Rights also echoes the U.S. and Minnesota Constitutions in
providing protections for criminal defendants. These include the right not to be arbitrarily arrested
or detained, the right to be apprised of any criminal charges, and the presumption of innocence
until proven guilty.210

Effective access to justice means having a forum to seek a remedy for a violation of rights, such as
an eviction from housing.”™ It also means fair treatment in that forum. The Minnesota Constitution
states, “Every person is entitled to a certain remedy in the laws for all injuries or wrongs which he
may receive to his person, property or character, and to obtain justice freely and without purchase,

2% yYniversal Declaration of Human Rights (UDHR) Arts. 7, 8, 10; U.S. Const. amends. V, VI, XIV; Minn. Const. Art.1

§§6-8.
27y S. Const. amends. V, XIV; Minn. Const. Art. 1 §7.

Cornell University Law School Legal Information Institute, “Due Process,”
http://www.law.cornell.edu/wex/due_process.

2% Minn. Stat. §609.02 sub. 1.
UDHR Arts. 9- 11; U.S. Const. amends. V, VI, VIII; Minn. Const. Art. 1, §§5-7.
UDHR Art. 7.

208

210

211
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ACCESS TO JUSTICE
completely and without denial, promptly and without delay, conformable to the laws.”**2
Particularly vital in the case of criminal proceedings, where the right to liberty is threatened, the
accused has a right to understand the proceedings. The International Covenant on Civil and Political
Rights (ICCPR) requires, “The free assistance of an interpreter should be provided if the person does

not speak or understand the language used in court.”**®

Minnesota immigrants and refugees face serious
barriers to civil legal services, primarily because Every person is entitled to obtain justice
the system lacks sufficient resources to meet the freely and without purchase.”

need for free or low-cost legal services. For some

undocumented immigrants, legal assistance may be entirely unavailable due to federal Legal

. . . . e 214
Services Corporation funding restrictions.

In order to fully realize the right to access to justice, many individuals need counsel to represent
their interests and navigate the system. Effective use of the justice system often depends on having
an attorney. Having a legal advocate to navigate the system is particularly important for immigrants
who may not speak English and are not familiar with the U.S. justice system. Unfortunately, the
availability of free and low cost legal services is limited in Minnesota. As a result, many people are
left to navigate the system on their own or face a long wait for assistance.

The importance of representation has been recognized in criminal cases, where access to free
representation is guaranteed.”™® Despite the fundamental rights at issue in civil proceedings, such as
housing, employment, immigration status, or family unity, there is no state obligation to provide
representation free of cost.”® Free legal representation in civil matters is currently provided by
legal services organizations and other nonprofit legal organizations.

212 Minn. Const., Art. |, § 8.

International Covenant on Civil and Political Rights (ICCPR), Art. 14(3)(f).
28 C.F.R. §§1626.1-1626.11.

> Gideon v. Wainwright, 372 U.S. 335 (1963).
216

213

The American Bar Association has recognized this need by passing a resolution urging federal, state and
territorial governments to “provide legal counsel as a matter of right at public expense to low income persons in
those categories of adversarial proceedings where basic human needs are at stake.” The Minnesota State Bar
Association co-sponsored the resolution and has recommended that the state explore implementing legislation
guaranteeing free representation in civil proceedings. American Bar Association Resolution 112A, (Aug. 7, 2006),
http://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_defendants/Is_sclaid_06A112A
.authcheckdam.pdf; Minnesota State Bar Association Civil Gideon Task Force, Access to Justice: Assessing
Implementation of Civil Gideon in Minnesota, (Dec. 2, 2011).
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Civil legal services funding is provided by the Minnesota Legislature and administered by the Legal
Services Advisory Committee.”"’ Eighty-five percent of this funding goes to the core legal aid
programs recognized by the State of Minnesota, many of which are Legal Services Corporation (LSC)
funded and therefore subject to federal funding restrictions that limit the services that can be

provided to certain immigrants, primarily the undocumented.**®

This means that, for many
immigrants residing in areas served by LSC programs, free legal services in matters such as housing,
education, or family law may not be available. Budgetary issues at both the federal and state levels
have had a significant impact on civil legal services in Minnesota over the past five years.219 While
there is statewide availability of free legal services,”* the numbers of people seeking help as well as
the types of matters they need help with outstrip the available resources.”*! Minnesota civil legal
service providers served nearly 50,000 low-income clients during 2012.2% Unfortunately providers
estimated that they were only able to provide representation to one in three eligible clients who

contacted their offices.?*®

Although the justice system allows pro se representation in all
proceedings,”** for many, the lack of access to an attorney effectively bars pursuit of remedies. In
particular, our civil legal system is not fulfilling the promise in the Minnesota Constitution that
people may “obtain justice freely and without purchase” if they cannot obtain free counsel to assist

in a case.

Challenges in finding legal help were the most consistently voiced complaint about the legal system
in the project interviews. A legal service provider explained that clients frequently complain about a
lack of services. “What they are saying [when people say there is not a good referral system] is
there is not enough service. | called here and they could not take my case and | called there and

»225

they could not take it. There is not enough assistance.”*”” This was echoed throughout Minnesota,

. . 226 . .. .
especially outside the Metro area.””” Interview respondents were very aware that civil legal services

27 Minn. Stat. §§480.24, 480.242.

Minn. Stat. §480.242; 42 U.S.C. §2996 et.seq.

Brandt Williams, Uneven cuts stressing Minn. criminal justice system, Nov. 7, 2011, Minnesota Public Radio,
http://www.mprnews.org/story/2011/11/07/minnesota-criminal-justice-system-cuts; Minnesota Supreme Court

218

219

Legal Services Advisory Committee, FY13 Annual Report, (Nov. 14, 2013)

http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf.

220 Legal Services State Support, “Map of Legal Services Offices in Minnesota,”

http://www.mnlegalservices.org/RTF1.cfm?pagename=NewPageName1l.

21 Legal Services Advisory Committee, FY13 Annual Report, (Nov. 14, 2013), 2

http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf.

222 Legal Services Advisory Committee, FY13 Annual Report, (Nov. 14, 2013), 2

http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf.

223 Legal Services Advisory Committee, FY13 Annual Report, (Nov. 14, 2013), 2

http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf.
22" Minnesota General Rules of Practice for the District Court 1.04; Minn. Stat. §611.19 (waiver of public defender).

22 Interview 121.

%% |nterview 86; Interview 89; Interview 90; Interview 97; Conversation 20.

78 Moving from Exclusion to Belonging


http://www.mprnews.org/story/2011/11/07/minnesota-criminal-justice-system-cuts
http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf
http://www.mnlegalservices.org/RTF1.cfm?pagename=NewPageName1
http://www.mnlegalservices.org/RTF1.cfm?pagename=NewPageName1
http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf
http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf
http://www.mncourts.gov/Documents/0/Public/administration/LSAC_Annual_Report_FY13.pdf

ACCESS TO JUSTICE

are limited in scope and availability.227 One business leader explained the lack of access to
attorneys: “It is very limited. Demand exceeds the supply. Lawyers have the luxury of choosing

clients. Only one-third of our members can pay for their own legal services, the rest need

. gs 22 . . . .
subsidies.”**® A community member observed, “There is only access to legal services if you have the
7229

money. That is a big issue; there is no low-cost or free legal service. Because of limited

resources, civil legal providers must prioritize which types of cases receive services.

In addition to an overall lack of access, , N
Minnesota’s legal services delivery system has I called here and they could not take my
not kept pace with cultural changes in case and | called there and they could not

Minnesota’s population. A recent survey of low ) . . B
. ] ] ] take it. There is not enough assistance.
income Minnesotans found that immigrants

had lower levels of trust in civil legal services ~ s
than long-term residents.”*’ That survey cited a lack of bilingual and bicultural legal services staff as
one barrier to representation.”*" A Muslim immigrant seeking culturally appropriate legal help
expressed frustration that, “there just are not many Muslim attorneys.”**

For those who do not qualify for free services because of case type, residence, or income level,
paying for an attorney is the alternative. A community advocate said that the costs of private
representation were a barrier for many.233 While respondents stated a need for more family law
and other legal services,”* immigration legal help was identified as the greatest need.

Immigrants seek legal help for two primary types of cases: applications for immigration benefits
(such as citizenship, permanent resident status, or petitions for family members), and
representation in deportation hearings. All of these matters are adjudicated by federal agencies.

27 |nterview 111; Interview 113; Conversation 21.

28 |nterview 134.

229 .
Interview 89.

% Minnesota State Bar Association, Overcoming Barriers that Prevent Low-Income Persons from Resolving Civil

Legal Problems: A Study Prepared for the Legal Assistance to the Disadvantaged Committee of the Minnesota State
Bar Association, Hannah Lieberman Consulting LLC/John A. Tull & Associates (Sept. 2011), 18,

http://www.mncourts.gov/Documents/0/Public/administration/Final_MN-CABS_Study_September_2011.pdf.

2! Minnesota State Bar Association, Overcoming Barriers that Prevent Low-Income Persons from Resolving Civil

Legal Problems: A Study Prepared for the Legal Assistance to the Disadvantaged Committee of the Minnesota State
Bar Association (Sept. 2011), 47, http://www.mncourts.gov/Documents/0/Public/administration/Final_MN-
CABS_Study_September_2011.pdf.

22 |nterview 127.

23 |nterview 127.

2% Interview 63; Conversation 21.
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Although the benefits application process is not a court process, the complex nature of immigration
law and the high stakes often necessitate representation by people familiar with immigration law.
Demand for free legal services in immigration matters exceeds the available resources. As a result,
even those providers who do represent immigrants must prioritize the types of cases that they
believe merit assistance, excluding many noncitizens whose issues do not fall within that scope.

r The free legal o list for th ) Among the most commonly reported problems was

e free legal services list for the . Sy . .

g getting free legal help with immigration matters.”*
Bloomington Immigration Court lists only | One community advocate said “there is only one

three providers in Minnesota. attorney in town and he is expensive. [The free legal

\ J service] will determine if they are low or high priority

7236

and they have to wait a long time and people do not have time to wait.”“> The problem is acute for

immigrants in detention who are facing deportation; as one advocate observed, “most do not have

237 . . . . .
"< A service provider explained: “Basically, the demand has increased but our

attorneys.
manpower and that of others has decreased.””*® Additionally, the restrictions on types of services
and populations served are not always clear or understood by the community. One advocate
expressed frustration that the local legal service provider says they help with a particular type of
case, but in reality do not accept most of those types of cases.”>’ A provider said “There is a lot of
confusion of why we cannot help with everything.”**°

There is particularly inadequate free representation for immigrants facing deportation. Nationally
only fifty-six percent of individuals in immigration court were represented during 2012, in
proceedings where a common outcome is deportation.241 Despite the high stakes of deportation,
there is no right to free counsel in immigration proceedings. The statute only guarantees a right to

242
an attorney “at no cost to the government.”

Compounding the problem, the majority of legal
services organizations do not represent undocumented immigrants due to funding restrictions.**?

The free legal services list for the Bloomington Immigration Court lists only three providers in

25 |nterview 63; Interview 78; Interview 83; Interview 86; Interview 89; Interview 90; Interview 94; Interview 97;

Interview 99; Interview 110; Interview 111; Interview 113; Interview 119; Interview 121; Interview 134.

236 .
Interview 78.

27 Interview 122.

2 .
%8 Interview 87.

239 .
Interview 94.

% interview 87.

41 Executive Office for Immigration Review, FY2012 Statistical Year Book, Feb. 2013, Al (Statistics are for the
United States as a whole; they are not broken out by state or jurisdiction).

2 8 C.F.R. §1003.16(b).

3 8 C.F.R. §§1626.1 — 1626.2.
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Minnesota.2440nly one of the three agencies has a satellite office outside the Twin Cities metro,
although all three provide service to immigrants statewide. The need for more free or low cost
assistance for immigration matters is particularly acute.

Despite the need for more free services, existing legal services were generally praised for the
quality and value of their work. One service provider said “I believe immigrants have a better access
in Minnesota because of the strong nonprofit and social services sectors that help with these

issues.”**> One immigrant reported that her pro bono lawyer “helped me a lot.”**® Another reported

feeling that the help from a legal services office was “very effective. They treat me nicely and are

7247 A client said “I sent an email to the [agency]

7248

very helpful and | still have a connection with them.

and got a response within two hours, which is impressive. In one community, a women’s group

hosted a luncheon for the legal services staff as a “thank you” and a way to further build a
relationship.”*® The community organizer said “Our community gives the legal services an A+.”>*°
Another small community also praised the legal service attorney and agency by name, saying that

21 An English language learner teacher reported that “we have always been able to

7252

both were great.
get legal help for the people who need it.””” Legal services offer a tremendous value for those who
can access them; the challenge for Minnesota is to ensure all low-income residents have access to

counsel in civil legal matters.

Those who cannot get free representation must either hire an attorney or handle the matter
themselves. In both cases, the most common barriers experienced by immigrants are the cost of

>3 An organizer cited a perception among the immigrants in his

private counsel and a lack of trust.
community that the immigration attorneys are too expensive and do not put forth enough effort to
justify this cost.”>* An immigrant reported consulting with an attorney but not having the money to
pay for representation.255 In response to the expense of hiring an attorney, some immigrants

reported filling out their own application forms.”*® One immigrant said, “We did not know you could

*** United States Department of Justice, “Free Legal Services Providers List,”

http://www.justice.gov/eoir/probono/freelglchtMN.pdf.
245 .
Interview 106.
**® Interview 23.

2. .
7 Interview 32.

248 .
Interview 7.

249 .

Interview 74.

250 .
Interview 74.

251 .
Interview 65.

252 .
*2 Interview 55.

23 |nterview 96; Interview 110.
>* Interview 94; Interview 119.

3 Interview 45; Conversation 23.

2% Interview 19; Interview 29; interview 51.
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n257

get a lawyer, so we did the process ourselves.””" Another reported that the application to

immigrate through marriage was fairly easy so they did it without an attorney.”®

A woman reported
consulting with an attorney about an application and feeling “like | knew more about what | needed

than he did.”*°

As a result of the lack of affordable immigration legal help, people report immigrants seeking legal
help from notarios and other non-attorney community members. Notarios are individuals who hold
themselves out as qualified legal representatives but who lack legal qualifications and often charge
large fees for help they cannot and do not provide.”®® One community reported knowing of two
people in town who “do help with legal stuff” without a law degree, but people believe “their heart

is in the right place.””*

A refugee resettlement agency reported that some of their clients had
received incompetent or fraudulent legal help from notarios.”®® Another person reported, “The only
incidence | can think of is someone doing immigration work who put up flyers in the public library. |
tried to call the number but no one answered. No one has been charged (with unauthorized
practice of law) here locally but | know someone was in another part of the state.””*® A shelter
worker in greater Minnesota believed there was a problem with people being “taken advantage of”
in the Cities by notarios, but reported no problems in her community.264 A police officer said there
were not notarios as much as situations where “fellow community mates attempt to assist. Their

7265

intention may be good, but they are not properly qualified, we see that regularly. Clients who

. . 266
are undocumented are often reluctant to report problems with notarios,

7

and the bad experience
may leave them less likely to trust a licensed attorney.?®

Minnesota noncitizens in the criminal justice system may face deportation in addition to a criminal
conviction. The stressed public defender system must advise these clients about potential

257 .

Interview 35.

258 .
Interview 29.

259 .
Interview 44,

20 American Bar Association , “Fight Notario Fraud,”

http://www.americanbar.org/groups/public_services/immigration/projects_initiatives/fightnotariofraud.html.

261 .
®1 Interview 78.

%2 |nterview 115.

263 .
Interview 87.

264 .

Interview 99.

265 .
Interview 83.

*%% G.M. Filisko, “Notoriety for Notarios: ABA project targets consultants who steer noncitizens afoul of U.S.

immigration laws,” ABA Journal, Dec. 1, 2009,

http://www.abajournal.com/magazine/article/notoriety_for_notarios/.

267 .
Interview 96.
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immigration consequences, in addition to the usual work of negotiating the best outcome on the
criminal charges, without additional resources or time.

Noncitizens of all statuses can be deported from the United States if they are convicted of certain
crimes. The massive overhaul of immigration laws in 1996 expanded the types of criminal
convictions which can lead to deportation.268 Certain criminal offenses that are misdemeanors
under Minnesota law, such as a violation of a protection order,269are considered deportable
offenses under immigration law.?’° Determining whether a criminal offense is deportable can be
complicated, requiring a detailed review of the criminal law statute and the immigration law
statute. In 2010, the U.S. Supreme Court recognized that noncitizen criminal defendants must be
informed about whether their guilty pleas will carry a risk of deportation.”’”* The court
acknowledged that “deportation is an integral part of the penalty that may be imposed on

noncitizen defendants who plead guilty to specified crimes.”*”?

BEST PRACTICE

In order to help its attorneys comply with the obligation to advise clients about the possible
immigration consequences of criminal convictions imposed by the Supreme Court’s decision in

273 the Office of the Hennepin County Public Defender brought on board an

Padilla v. Kentucky,
experienced immigration attorney who can meet with clients and advise other defenders about

q q q 8, 274
the immigration consequences of plea agreements and other convictions.

The majority of criminal defendants in Minnesota qualify for free legal representation.’’® This
representation is provided through the public defender system, which is administered by the Board

of Public Defense.?’®

A 2010 report showed that Minnesota public defenders carried average
caseloads in excess of 700 cases per year, much higher than the recommended average of 400

277 . .
cases per year.””” Most cases are resolved with a plea, not a trial, and plea agreements are generally

2%% ||legal Immigration Reform and Immigrant Responsibility Act, Public Law Number 104-208, (2006). See also

Appendix: Immigration.

2% Minn. Stat. §518b.01 subd. 14(b).

270 8 U.S.C. §1227(a)(2)(E)(ii).

" padilla v. Kentucky, 559 U.S. 356 (2010), 368-369.
Padilla v. Kentucky, 559 U.S. 356 (2010), 356.
Padilla v. Kentucky, 559 U.S. 356 (2010).
Interview 124.

Scott Russell, “Public Defenders: A Weakened But Indispensable Link,” Bench & Bar of Minnesota, Feb. 2009,

http://www2.mnbar.org/benchandbar/2009/feb09/public_defenders.html.
276

272
273
274

275

State of Minnesota Board of Public Defense, “About Us,” http://www.pubdef.state.mn.us/aboutus.

Office of the Legislative Auditor, State of Minnesota, Report: Public Defender System, (Feb. 2010), xi,
http://www.auditor.leg.state.mn.us/ped/pedrep/pubdef.pdf.
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278 pyublic defenders

memorialized in a written document.
representing noncitizens in criminal matters must The judge was shocked that a theft of
consider the immigration consequences of a guilty plea

e . . $1.28 could lead to deportation.”
or conviction in order to provide effective

representation.”’”® Given the constraints of the public
defender system, this often means a quick conversation of ten minutes or less with a defendant.”®
Even in the criminal context, not every charge qualifies for public defender services.”" Clients in
these situations may decline counsel, or chose to represent themselves, without realizing the

impact of that decision.’®

Public defenders expressed concern that clients do not really understand the legal terms of art in
plea petitions.’® Given the short amount of time indigent defendants have with their public
defenders, attorneys sometimes later challenge plea deals because “people have not really

284
”“** Once a

understood the language in the agreement or had anyone go over it with them.
noncitizen is convicted, he frequently goes directly into immigration custody and deportation
proceedings. Immigration judges only consider the immigration law, and cannot look into the facts
underlying a conviction or claims that the noncitizen did not understand the terms of the plea

agreement.

One criminal defense attorney described a case where a client narrowly avoided deportation. The
client had been a permanent resident for years and his entire family had become U.S. citizens. He

285 and his criminal defense

was convicted of what is considered a “crime involving moral turpitude
attorney failed to advise him that a second conviction would be a problem. The attorney says, “He
was drunk and went into a convenience store where he grabbed a beer and drank it. As a result, he
was charged with theft. Because it was such a small crime, he did not qualify for a public defender

£.”°%° The client ended up in immigration custody, facing deportation
n287

and he represented himsel

because he had been convicted of two “crimes involving moral turpitude.””" The attorney was

78 Office of the Legislative Auditor, State of Minnesota, Report: Public Defender System, (Feb. 2010), 15,

http://www.auditor.leg.state.mn.us/ped/pedrep/pubdef.pdf.

% padilla v. Kentucky, 559 U.S. 356 (2010).

% Office of the Legislative Auditor, State of Minnesota, Evaluation Report: Public Defender System (February

2010), 36, http://www.auditor.leg.state.mn.us/ped/pedrep/pubdef.pdf.

281 Minn. Stat. §611.14.

82 |nterview 112.

23 |nterview 124.

284 |nterview 124.
%8 U.5.C. §1227(a)(2)(A)(i).

2 |nterview 112.

%7 Interview 112.
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ultimately able to get the conviction reversed. She recalls, “The judge was shocked that a theft of
$1.28 (the cost of the beer) could lead to deportation.”*®

In many cases, however, attorneys report that “there is a callousness regarding immigration

consequences. Some will just say ‘that is collateral; I’'m not going to look at it.””** This attitude was

2% One attorney said “When | am talking to

noted among court personnel and attorneys.
prosecutors, | often emphasize the cost to the state. If this person is deported, the family will
become dependent on the government and that is a much greater cost than amending a plea
agreement.””*!
The timing of immigration hearings and deportations creates additional problems for immigrant
defendants. Immigrants can be transferred to immigration custody for a deportation hearing while
the criminal case is pending. Often in these cases the county does not issue a writ for the immigrant
to be transferred from immigration custody back for a criminal hearing, resulting in delays in the

%2 |f the case is not completed, it may result in a

criminal case or the case never being completed.
warrant for the individual’s arrest for failing to appear at the hearing, through no fault of his own,

but because he was in immigration custody or deported.

Similarly, probation requirements create problems for immigrants who are subsequently deported,
because they cannot fulfill their probation obligations.”®® If the immigrant returns to the United
States in the future, he faces an arrest warrant for having violated probation.”®* Unfortunately, not
all attorneys are advising their noncitizen clients about these consequences, often because the
attorneys also are unaware of the consequences.”®> One attorney explained how she addresses the
problem: “l ask to have my clients placed on active probation until they leave the county [to
immigration custody], and then administrative probation only. Once they document their departure

from the country, the probation can be ended.”**®

Attorneys interviewed recommended better training about immigrants and immigration
consequences for court staff and attorneys.”’ Interviewees generally believed judges and attorneys
would be open to training, but that the resources had not been made available.

288 |nterview 112.

29 |nterview 124.

20 |nterview 70; Interview 124.

2! Interview 112.

22 |nterview 116.
293 |nterview 112; Interview 116.

2% Interview 112; Interview 116.

2 Interview 112.

% Interview 112.

27 Interview 70; Interview 124.
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Attorneys cited some problems with judges and other court personnel not having sufficient training
about bias, diversity, and immigrant issues. A criminal defense attorney said it is challenging to get
judges to understand the particular issues facing the refugee community, in addition to appreciating

. . . . 298
the broader issues facing communities in poverty.

Another attorney stated that the lack of
diversity in the local bench and bar in her community was a problem, resulting in unacknowledged
bias in how immigrants (and other minorities) were treated in court.” She cited two criminal cases
which occurred a few months apart; one involving Hispanic and Native American juveniles and the

other involving white juveniles, where the minority defendants received stricter sentences.>*

A domestic violence advocate in greater Minnesota noted that her clients experience discrimination
in the judicial system: “They are not treated the same as Caucasians. It really depends on the
prosecutor and public defender. One woman called the police and she was the one arrested. The

prosecutor said ‘l do not think they will clear the charges against her.”***

In another community a
public defender observed that bond amounts tend to be higher for noncitizens: “You are considered
7392 That attorney also reported an “unspoken belief
that you are not credible or are assumed to be undocumented (or both) if you are using an

. . 303
interpreter in court.”

a flight risk if you are from another country.

Some attorneys report that occasionally immigrants may be treated better than similarly situated
low-income long-term residents within the system. One public defender explained, “People in the
system (judges, prosecutors, probation, public defenders) sometimes are more sympathetic to

immigrants because, but for their status, they would not be in this situation. In contrast, people in

. . . . . 304
poverty in the same circumstances are seen as lazy and somehow to blame for their situation.”

In The Advocates’ 2004 report, The Government Response to Domestic Violence Against Refugee
and Immigrant Women in the Minneapolis/St. Paul Metropolitan Area: A Human Rights Report,
many of the recommendations centered around the need for better interpretation services at all

%8 |nterview 124.

299 .
Interview 87.

390 |nterview 87.

301 .

Interview 99.

302 .
Interview 70.

303 .
Interview 70.

3% |nterview 124.
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levels of the justice system.305 Based upon the interviews conducted for this report, access to
language services and interpretation in the court system has greatly improved since 2004. Under
Title VI of the Civil Rights Act of 1964, the courts are required to provide “timely and reasonable
language assistance” for limited English Proficiency (“LEP”) individuals.>®® Minnesota law further
provides that “the constitutional rights of persons disabled in communication cannot be fully
protected unless qualified interpreters are available to assist them in legal proceedings.”*®’ Each of
the courts in Minnesota has a Language Access Plan which is publicly available and includes

provisions for training.>*

309

Overall, interviewees reported good access to interpreters in the court system.™ A domestic

violence advocate remarked, “Court interpreters are good. The majority of counties do have good
ones.”*'° Another community agency noted that the immigrant families they work with really
appreciate the translators at court, particularly since not all other agencies provide in-person

interpreters of the same competence as the court interpreters.®™*

The most common problem reported was the quality of interpreters, especially with less common
languages.’'” One attorney recounted “a three hour hearing where the interpreter was not very
7313 A legal services attorney had

7314 (3lthough
315

good. He basically admitted at the end that he had missed things.
the impression that “there is only one court-certified Somali interpreter in the state,
according to the state court website, there are actually two court-certified Somali interpreters.)
One court-certified interpreter speculated that the process of testing and accrediting interpreters
hampers efforts to increase the interpreter pool for some languages.**® Particularly where people
were not literate in the language initially, the test creates an additional barrier to accreditation.*"’

Domestic violence cases often involve many different agencies within the justice system. Advocates
report that while interpreters are available for court hearings, they are not always available at

%% The Advocates for Human Rights, The Government Response to Domestic Violence Against Refugee and

Immigrant Women in the Minneapolis/St. Paul Metropolitan Area: A Human Rights Report, (Dec. 10, 2004), 139-
148.

3% Minnesota Judicial Branch, “Language Access Plans,” http://www.mncourts.gov/?page=444.

7 MN Stat. §611.30.
%% Minnesota Judicial Branch, “Language Access Plans,” http://www.mncourts.gov/?page=444.

39 |nterview 82; Interview 116; Interview 124; Interview 126; Interview 173.

310 .

Interview 99.
311 .

Interview 97.

*2 |nterview 116.

33 |nterview 124.

314 .
Interview 75.
1> Minnesota Judicial Branch, http://www.mncourts.gov/Findinterpreters/Default.aspx (database of interpreters).

38 |nterview 112.

37 |nterview 112.
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meetings with victim witness advocates, child protection, or order for protection meetings.318
Outside of the courtroom, it is not always clear when an interpreter must be provided to fulfill state
and federal “meaningful access” requirements, which take into account the number and frequency
of non-English speakers coming into contact with the agency.>™ As a result of the lack of
interpreters, people with domestic violence cases may not always be informed of what is happening
and why.

As a way to fulfill the requirement to provide interpreters, many jurisdictions rely on telephonic

interpreters via a “language line.” Attorneys report that telephonic interpreters are used at some
hearings as a cost-saving measure by courts, even for common languages such as Spanish.320 One
attorney explained, “It is hard to understand phone interpreters. People strongly prefer in-person

7321 A public defender added, however, that because objecting to a telephonic

interpreters.
interpreter can result in a hearing delay and continued custody, attorneys are reluctant to object to

telephonic interpreters.*”?

Some respondents reported adjudicators who were insensitive to their requests for interpreters.
One attorney cited a couple of SSI (Social Security Insurance) cases where judges would not allow

an interpreter.>? In at least one case the judge determined the client’s language proficiency, saying

h n324

“I think you speak English well enoug In another case, the judge asked the client, “So you

speak English,” the client replied “no” because he did not feel comfortable conducting a hearing in
3 The judge got mad and reprimanded the attorney for failing to correct the client’s

326 Attorneys noted that,

English.
statement, alleging it was a misrepresentation and an ethical breach.
“Sometimes in conciliation court, the judge will do introductory stuff without the interpreter, which
is a problem because that explains what is going to happen and the roles and clients need to

7327 Another attorney said that “sometimes judges let the back and forth between

d.”**® It is important that

understand that.
the interpreter and the client go on, without any of it being interprete
judges enforce the standards for interpreters, which include not having conversations on the record
that are not translated. Overall, problems with interpreters seem to be isolated and not systematic.

318 |nterview 173.

¥ |nterview 173; 28 C.F.R. §42.104 (1964); Minn. Stat. §15.441 (2012).

320 |nterview 112.

3 |nterview 75.
32 |nterview 112.

33 |nterview 126.

3% |nterview 126.

32 |nterview 126.
%% |nterview 126.

37 |nterview 126.

38 |nterview 112.
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As one attorney pointed out, “there was a period of time where the judge was not having the

interpreter translate everything. We seem to be past that.”**

One of the common barriers immigrants face is not understanding how the legal system works.**° A
public defender said, “People have no idea how the system works. We spend a lot of time educating

7331 One challenge is that many

people about how the system works and what their rights are.
documents, including court orders and forms, are not always available in languages other than
English. Additionally, attorneys report that court forms are written in a language that is not always
accessible to people with low-literacy or limited English, even if they are translated.**> Another
attorney said “We need to do a lot of explanation of the legal system to people. It is important to
have informed consent. We ask people ‘what are your concerns’ and ‘what do you want to happen
from this process?’”*** A community advocate in greater Minnesota said “l recommend to people,
“If you think your rights are violated, go to the legal system.”*** Part of the problem he highlighted
is that “people do not know their rights. | think it would help to have a civil rights/human rights
office more accessible here.”**> One legal services attorney conducts training at English language
classes about housing rights and responsibilities. She reports “it was really useful, there were lots of
guestions. The room was probably about one-third recent refugees.”336

A county attorney in one region convened Community Conversation Circles in an effort to build
relationships between community groups and the county attorney’s office.**” It helped the county
attorney’s office be aware of the issues in the community, but also connected the community more
strongly to the office. The county attorney’s underlying philosophy is to focus on the front end and
build a good relationship.>** “We have a role to be the conscience of the community; we decide
whether to charge a crime and what should be done — to do this, we need to find out the needs of

the community.”**® The same office also conducted training for members of the media, in an effort

329 |nterview 126.

330 .
Conversation 2.

31 Interview 124.

32 |nterview 124.
3 |nterview 60.

3% |nterview 74.

335 .
Interview 74.

3% Interview 126.
*7 Interview 59.

338 Interview 59; St. Louis County Attorney, Annual Report, (2012),

http://www.stlouiscountymn.gov/Portals/0/Departments/Attorney/flipbook/index.html.

339 .
Interview 59.
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340

to better educate the public about the court system.”™ Better education “helps to increase public

confidence in the system."341

There are also resources available from the Minnesota Judicial Branch and legal services, including
videos, to help orient immigrants to the system.>*> A recent production, “Going to Court in
Minnesota” is available in Somali, Spanish and Hmong, and uses interviews with court system
personnel and a description of how court works to orient immigrants.>* Fact sheets are available
which describe different civil legal processes, also translated into Spanish, Somali, and Hmong.***
The court system in Minnesota is continuing to work at educating immigrant communities, an on-
going process which is vital to ensuring all Minnesotans can recognize their rights to freely access
justice.

One complaint about the justice system was the length of time to receive a decision. The delay may
cause people to opt out of seeking recourse. A labor advocate related a case against a construction

contractor where there were “lots of court findings against him but they went uncollected; he

n345

dragged out cases beyond the capacity of low-wage workers to wait. In other cases, there are

multiple steps people must go through to seek recourse, which delays the outcome. One labor
activist reported that people seeking pay from an employer can sue but that does not actually force

payment. “The court cannot actually force the employer to pay; the employee must get repeated

n346

court filings and find bank accounts on their own. An attorney working with sexual assault

victims noted, “The speed of the system is hard. Any evidence from a sexual assault or a murder

case has to go to the BCA and it takes about a year to process. So there is an eighteen month to two

n347

year delay on actually getting a court hearing and resolution. One agency employee noted,

“Case processing is too long and drawn out. For example, | had a case for a woman who was
pregnant and had complications. Her supervisor required 72-hour notice for medical emergency.

e|u348

That case took two years to resolv For the employee, whose condition had ended well before

the case was resolved, the delay created a feeling that the system was not working.

%0 st. Louis County Attorney, Annual Report, (2012), 11,

http://www.stlouiscountymn.gov/Portals/0/Departments/Attorney/flipbook/index.html.
*1 |nterview 59.
2 Minnesota Judicial Branch, YouTube channel, https://www.youtube.com/user/MNJudicialBranch.

Minnesota Judicial Branch, “ECHO: Going to Court in Minnesota (English),” Online video clip, YouTube, July 17,

2013, http://www.youtube.com/watch?v=SL9g2WD3r6l.
344

343

Pro Bono Net, “LawHelpMN.org,” http://www.lawhelpmn.org/.

>3 Interview 107.

¢ |nterview 107.

347 .
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*8 |nterview 101.
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Immigrants and refugees in Minnesota are not able to access effective remedies for claims of
discrimination. People reported that noncitizens did not seek recourse because they feared
deportation if they reported the violation or because they were, in fact, deported and therefore
could not pursue the remedy.

The legal structure for addressing discrimination requires an individual to bring a legal claim for a
remedy. An adjudicator noted that his agency sees a comparatively lower number of complaints
from immigrants than they would expect, based on overall complaints.349 He speculated that
immigrants fear deportation, and so do not bring complaints forward.**® Agencies responsible for
handling discrimination claims, including the Minnesota Department of Human Rights and the Equal
Employment Opportunity Commission, have engaged in outreach to help encourage foreign
nationals to file complaints when necessary.351 However, resources to enforce discrimination claims
have decreased over the past fifteen years, resulting in longer waits for resolution and fewer

2 Advocates noted that people do not necessarily want to wait

resources to investigate violations.
through a long process to get the case resolved.*** Many immigrants are unaware of their rights,
particularly to be free from discrimination, which is another barrier to seeking remedies.**
Additionally, people who have been deported are unable to seek redress; since they are not in
Minnesota, they cannot bring a claim in the courts in Minnesota. Unfortunately, due to this

confluence of factors, civil remedies for discrimination claims often are not effective for immigrants.

Finding: Immigrants and refugees do not have sufficient access to free legal counsel for
civil cases or immigration procedures.
Recommendations

¢ Increase funding for legal services to ensure access to counsel for all who need
representation in civil and immigration matters.

*9 |nterview 125.

*0 |nterview 125.

31 Interview 125.
*2 |nterview 101; Interview 125.

>3 |nterview 101; Interview 107; Interview 125.

** |nterview 118; Interview 119; Interview 139; Interview 146.
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e Implement a guarantee of free counsel in civil cases to ensure free legal
representation for those who cannot afford it and who are facing loss of a
fundamental human right, such as housing, employment, or family unity.

e Remove funding restrictions tied to immigration status from legal aid money to
enable undocumented immigrants to qualify for all free legal services.

e The federal government should provide free legal counsel for those facing
deportation, given the deprivation of rights that comes with effective exile.

Finding: Criminal convictions have disproportionate consequences in the immigration

system.

Recommendations

e Increase funding for public defender offices to ensure quality representation.

e Public defender offices should have an on-staff immigration attorney dedicated to
screening cases for immigration consequences and advising public defenders in the
office on consequences of pleas and convictions for immigrant clients. Funding for
this position should be provided as a new item and not drawn from existing staff.

e Congress should revise and narrow the definitions and types of crimes that qualify
as aggravated felonies and deportable offenses under immigration law.

Finding: Immigrants perceive bias in the justice system based on language, culture, and

national origin.

Recommendations

e Provide training for judges, prosecutors, probation officers, and other staff about
immigrant groups in Minnesota, the refugee experience, cross-cultural
communication, and other topics as needed to ensure quality service delivery to all.

e Consider creating a refugee court, similar to the existing Veterans Court, to address
the special needs of refugees who are often survivors of trauma and torture.
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Finding: The court system does not have sufficient high quality interpreters in all

languages to meet demand.

Recommendations

e Minnesota courts should continue to recruit and train additional interpreters in less
common languages, including ongoing monitoring of the quality of interpretation.
e Continue to support training for judges and other court staff on effective use of

interpreters.

Finding: Immigrants and refugees do not fully understand the legal system.

Recommendations

e Expand promotion and dissemination of existing educational resources, including
videos by ECHO Minnesota and pro se guides by LawHelpMN.org.

e Continue to develop a wide range of pro se materials in all relevant languages that
are effective for low-literacy populations, including videos and picture-based

resources.

Finding: Delays in resolving cases makes immigrants feel that the justice system is not

working for them.

Recommendations

e Increase funding for the court system to ensure timely adjudication of civil cases.
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Finding: Undocumented immigrants face barriers to filing discrimination claims,
especially if they are deported before they can file their case.

Recommendations

e Permit discrimination claims to be filed from outside Minnesota to allow immigrants
who have been deported and who may have suffered discrimination to pursue a
remedy and bring to light illegal conduct.
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Many individual immigrants reported feeling that economic opportunity for immigrants in
Minnesota is similar to the opportunities available to the U.S.-born population. Immigrants and
refugees did report barriers to employment, including lack of employment authorization, limited
opportunities due to language proficiency, lack of recognition of foreign training and credentials,
and limited access to education and technology. Other barriers include the limited availability of
living wage jobs, benefits, and paid time off. Despite these barriers, many immigrants and refugees
report optimism about their economic opportunities due to hard work.

While immigrants and refugees often viewed their economic opportunities with optimism, service
providers and advocates reported patterns that indicate a more sobering situation. Some immigrant
workers face exploitation by employers who prey on fear of deportation or job loss. Serious
workplace abuses including wage and hour violations and wage theft, lack of training and access to
safety equipment, physical and sexual assault, false imprisonment, and human trafficking were
reported in a variety of industries.

Immigrant and refugee workers in Minnesota have widely divergent experiences based on their
race, religion, country of origin, education level, and immigration status. Some face employment
discrimination based on these circumstances. While most individuals interviewed did not report
being the victim of illegal discrimination, organizations and advocates who serve immigrant workers
uniformly reported incidents of discrimination in the workplace. At the same time, some people
reported willingness by their employers to remedy problems.

Freedom from discrimination is a core human rights standard and the foundation of worker
protection. It entitles everyone to equality of treatment and opportunity in employment without
distinction on the basis of race, sex, religion, politics, nationality, or social origin.355 Human rights
law also prohibits exploitation, providing that everyone has the right to be free from slavery,
servitude, and other forms of involuntary work.>*® It also includes the right to earn wages that
ensure the worker and his or her family an existence worthy of human dignity,* including
reasonable limits of working hours and periodic holidays with pay,**® and to decent working

359

conditions once employed.™” Additionally, everyone has the right to form and join trade unions, to

%> |International Covenant on Economic, Social and Cultural Rights (ICESCR), Art. 7(a)(i).

International Covenant on Civil and Political Rights (ICCPR), Art. 8.

7 Universal Declaration of Human Rights (UDHR), Art. 23(3); ICESCR, Art. 7(a)(ii).
8 |CESCR, Art. 7(d); UDHR, Art. 24.

% |CESCR. Art. 7.

356

96 Moving from Exclusion to Belonging



EcoNnoMIC OPPORTUNITY

bargain collectively with employers, and to strike in defense of their interests.*® Everyone has the
right to access the employment of one’s choice®" and the right not to be unfairly deprived of
employment.*®*

Immigrants, refugees, and organizations working with those individuals reported barriers to
employment and leaving poverty similar to those of the U.S.-born population. One career counselor
described how immigrants and refugees lose their jobs as a result of general difficulties dealing with
leaving home and adjusting to life in a new country.363 Others face barriers because they lack
employment authorization, have limited English language ability, possess foreign credentials not
recognized in Minnesota, or lack access to education or technology needed for employment. At the
same time, immigrants and refugees reported positive experiences relating to economic
opportunities in Minnesota and often viewed these opportunities in comparison to the lives they
left in their home countries.

The most commonly reported barrier to economic opportunity for immigrants, both documented
and undocumented, was the lack of employment authorization. “Without work authorization, it was
hard to move around or get connected with services because | didn’t have any identification,”
explained one man. “When | got my work authorization, | felt free. | could apply for work, a driver’s
license, a Social Security card. Everywhere | went, they asked for an ID. Before, | could not get a
library card because | did not have anything with an address on it. When | had my work

4
735 Another asylee stated, “l was unable

authorization card, | could feel attached to my community.
to work at first because my immigration status did not permit employment. Nobody would rent to
me because | did not have a job, even though | had some money saved up. My ambiguous
immigration status made it difficult for people to help me. There are so many barriers when you're
in that gap.”*®

When individuals do finally receive authorization to work in the United States, some reported
difficulties related to a gap in their work history, or problems related to the frequency with which

the work authorization must be renewed (often yearly). “I've had my work permit for one month,”

360 ICCPR, Art. 22; ICESCR, Art. 8; UDHR, Art. 23(4); International Labor Organization (ILO), Conventions 87, 98.

ICESCR, Art. 7; UDHR, Art. 23.

UDHR, Art. 23; Human Rights Committee, General Comment 18, Non-discrimination (Thirty-seventh session,
1989), Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies,
U.N. Doc. HRI/GEN/1/Rev.1 at 26 (1994), http://www1.umn.edu/humanrts/gencomm/hrcom18.htm.

363 .
Interview 81.
364

361

362

Interview 6.

365 .
Interview 9.
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one man explained. “The problem is that | didn’t work for a year. I’'m living with people, they are
God-sent people, but no one can share bread with you if you can’t contribute flour.”**® A staff
member at a social service agency explained how repeated delays in renewal of employment
authorization documents resulted in hardship for a client: “She got work permission and then it
wouldn’t be renewed in a timely fashion, and she would lose her job, so her work history was short
and spotty. She couldn’t advocate for herself to stop the firings.”>’

Another reported problem, especially for Latino workers, is the assumption that the workers are
undocumented, or that the employment authorization documents provided to the employer are
fraudulent. These assumptions, particularly when based on ethnicity or country of origin,
sometimes benefit one immigrant group at the expense of others. One advocate reported that,
“The largest employers switched to hiring Karen refugees because they have papers. They hire
fewer Latinos because they worry about whether their papers are legitimate.”>*®

Other social service providers reported that some employers misunderstand the rules about what
documents employees must show to establish eligibility for employment. One service provider
described how some employers improperly ask for specific immigration documents in violation of
federal law, which requires the employer to allow the employee to choose from a list of acceptable
documents to present.*® As a result, the agency now conducts “a series of orientations where we
tell clients that people do not need to see their immigration documents. We try to do education
with employers too. It is difficult because you want the employer on our side, but also want to
advocate for our clients. Employment is where we see discrimination and/or confusion about
immigrants and refugees."370

Not surprisingly, undocumented workers felt that they did not have adequate economic
opportunities in the United States. “Pay is low and there are no health benefits. No, | do not have

d n371

the same opportunities because | do not have a green car Another individual, when asked if

she had access to economic opportunities in the United States, responded, "At the moment, no,
because | can't legally work here. The higher paid jobs ask you for documents, and the lower paying

jobs do not. So, at the time no, but hopefully soon.”*"?

366 .
Interview 8.

*7 Interview 109.

%8 |nterview 64.

¥9u.s. Citizenship and Immigration Services, “I-9,” http://www.uscis.gov/sites/default/files/files/form/i-9.pdf.
>0 |nterview 145.

371 .
Interview 45.

372 .
Interview 44.
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People reported that the stereotype that foreign-born individuals do not speak English hinders
economic opportunity. One man blamed his accent for his difficulties at work. “The problem started

now when I'm trying to find a job. My accent is different than yours. | can speak English, but | have

7373 Another person said, “My past experience is like other people. At work they talk to

n374

this accent.
me like | do not know anything, and | can understand clearly. They don’t have to yell in my ear.
One woman described problems with customers. “At work, the lady at the other end of the phone
line said, ‘Il need to talk to your supervisor because | don’t understand you.” When people hear
accents, they start to shut down.”®”

An advocate reported that some employers use poor English skills as a pretext for refusing to hire
immigrant workers. “Sometimes employers cite ‘not enough English for the job’ even when the job
doesn't require it or the person's English is actually fine.”*’®

Individuals and service agencies agree that low-level English skills sometimes do create an actual
barrier to employment. “The biggest barrier to employment still has to be the language,” said one
7 5 chamber of commerce member. One person living
in St. Paul said, “No, | do not think | have the same

At work they talk to me like | don’t know

) economic opportunities because | am not proficient
anything, and | can understand clearly. 377 ]
at English. One woman reported working for an

They don’t have to yell in my ear.” insurance company for seventeen years. She

N « believes that she has not received a promotion due
to her accent. “Because of my language | don't get promoted. | don't blame them because maybe
sometimes they don't understand me.”*’®

Several immigrants know that their English language abilities could hinder their job prospects and
want to improve their English skills. One woman living in St. Paul said, "l want to study because my

English is very, very bad. How can | find a job with this capacity?”*”®

A community reported that
sometimes immigrants have all of the skills to perform a particular job, except for the ability to

speak English. However, because the jobs they can perform without English-language skills are

373 .
Interview 8.

3% |nterview 45.

375 .
Interview 36.

376 .

Interview 97.

377 .
Interview 54.

378 .
Interview 30.

39 |nterview 23.
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generally low paying, they often work more than one job, leaving them little or no time to take
380

English classes.
Lengthy English-language job applications are an additional barrier to employment, according to
some agency representatives. According to one career counselor, “Language is a barrier for people
to get jobs. They need to be able to do the basics. If they can demonstrate physical skill, they can
get factory jobs. For anything beyond ‘floor’ jobs, they need the language. A major local employer
requires people to fill out their own job applications. If they are not literate or don’t have enough

7381

English, they can’t do it.””"" Staff at a social service agency agreed that job applications are a

frequent barrier to employment: “In addition to the problem of skills and language, city-sponsored

job corps programs have a complicated, lengthy application process that keeps our students out.”*®

While many immigrants and refugees come to the When | first came, people said my
United States with education, experience, and education wasn’t worth anything. |
credentials in a variety of fields, local and state

thought uncouth things.”
licensing boards and individual employers often fail & &

. . . v
to recognize these credentials. In some cases,

employers simply assume that immigrants and refugees are uneducated. Foreign-trained
professionals described difficulty with recognition of credentials and recertification and other
barriers that prevented them from working in their chosen professions. They also described the
feeling of loss of status and identity that resulted from the failure to recognize their expertise.

According to a health care provider, “There is a certain stereotype and tendency to believe that

immigrants are uneducated, therefore not intelligent or deficient in some ways, until they prove

7383

otherwise.””" A social service provider said, “Here there is a tendency to see refugees only as

n384

refugees, not as educated professionals.””" A police cultural liaison officer in the area agreed, “The

biggest problem regarding employment is the assumption that immigrants and refugees are

385
uneducated.”

One immigrant expressed frustration that her home education was not recognized in the United
States. “When | first came, people said my education wasn’t worth anything. | thought uncouth
things. In my old job | would have been your boss and now you say my education isn’t worth it. I'm
blond and blue-eyed, | fit in the Upper Midwest, it’s not like I'm obviously sticking out, and my

0 |nterview 137.

1 .
31 |nterview 81.

32 |nterview 144.
3 |nterview 133.

384 .
Interview 85.

385 .
Interview 83.
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English is good, so | wasn’t having issues there. But still it was really disorienting.”386

A pastor ata
predominantly immigrant congregation said, “You need to know that many people are highly

educated, but their degrees just aren’t recognized.”*®’

Not only is it emotionally difficult to not have their education and expertise recognized, it also
hinders the ability of immigrants to earn a living. A labor organizer said that it is “amazing to talk to
union members. Many used to be doctors, accountants in their country of origin but now are paid
minimum wage.”*®® “It’s hard for educated people," said a social worker. “Many end up being
Personal Care Assistants or Certified Nursing Assistants, working two or three jobs to get by. This
becomes cyclical: because they are always working and tired, they can’t get further education or
obtain recertification to move up and get out of the cycle. They can’t really transition to bigger or

7389

better jobs.””” According to a police cultural liaison officer, “The real problem is recertification. It is

difficult and costly to get businesses and schools to recognize their previous education and training.
Sometime this is a result of low English skills.”**

One social service provider recognizes this problem and is taking steps to assist immigrant workers
with re-certification. “It also helps immigrant workers find employment in their fields when our
clients participate in our classes and programming. We have a lot of other classes on site. We have
a medical career training program and a college readiness course that provides school credits. We
also have a medical career counseling program. If the client is certified in their home country, we

can help them get trained and verified in the United States without starting over.”**!

Agencies in some geographic areas of the state reported the availability of employment
opportunities. Staff at a community college indicated that, in general, jobs are available for
residents in their region. “It’s not too bad. We are surrounded by lots of job opportunities. Families

n392

come in and they want to stay."””* A community liaison worker from another region reported, “We

. .. 393
are seeing good living wages.”

In other area, community members indicated that there is simply a lack of jobs for any worker, not
just immigrants. Individuals across the state also reported difficulties finding work. One asylee said,
“l went to a lot of organizations to find a job. | found someone from church who got me a job at a

386 .
Interview 93.
387 .
Interview 5.

3% |nterview 118.

3% |nterview 105.

30 Interview 83.
*1 |nterview 145.

392 .
Interview 65.

393 .
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school to teach French, but now I’'m unemployed again.”394

Another asylee said, “It was not easy to
find a job once | got my work permit. It was the winter season and | don’t think anyone was hiring.
It took a long time to get a job.”**> Another asylee reported being unable to find work in spite of a
year-long job search. “So after one year preparing a resume, posting to a website, | have no
experience working in this country. The problem is if you do not know what to do or where to go. |
am currently living with friends. | want to regain my independence. This is the most important

thing, but | need a dependable job.”**°

Sometimes, jobs are available, but they do not pay enough for the worker to rise out of poverty.

One social service provider said, “There are a lot of people fighting for entry-level positions.”** |

n
another region, a retired English language teacher reported, “Often people would come in initially,
get a driver’s license, learn the system, and then move. There was lots of secondary migration out.

398
”="% A career

Some employers were always good, but they were low-wage and didn’t give benefits.
counselor at a local workforce center reported poor prospects for unskilled labor. “One grocery
store is really good employer but they get around two hundred applications every time there’s an
open position. Another popular employer does data entry for mail donations. It is day-shift work,
includes all federal holidays, and is easy seated work, but it pays minimum wage only.”**

Another asylee described the difficulties both finding a job and earning an adequate wage: “It took
me two months to get a job. | just sent in applications everywhere, ten or fifteen applications a day.
Then | applied for a job at a delivery company, but buses do not go there. It was a night job, but |
told the manager | could not make it because coming back in morning there were no buses. At a
department store | did pretty well, but | worked for them for two years with only a $0.15 raise.”*®
Employers often go to great lengths to keep wages low. A number of people reported a practice of
employers avoiding pay raises by terminating employees for minor infractions, often immediately

401

re-hiring the employee at a lower, entry-level pay grade.”™ " Staff at a community-based organization

reported instances of termination due to minor infractions, perhaps not understood by immigrant

workers. “They are one, two minutes late and people get a ‘point’ off, which can lead to being

d 7402

fire Another service provider reported how employees were terminated when they took time

394 .
Interview 4.

395 .

Interview 9.

396 .
Interview 8.
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off to attend to their families: “Immigrants often have larger families — more doctor visits, school

. e 403
conferences — but the system was designed for smaller families.”

Many immigrants view education as the way out of poverty. Some individuals and agencies,
however, reported that jobs that would allow workers to get ahead require a college degree, which
often seems out of reach due to lack of financial resources or of time, particularly for those working
multiple jobs.404

Even when people have recognized credentials, lack of deep networks in the community hinder job
searches. One man expressed the combination of hope and frustration similar to that experienced
by many first-generation college students looking for employment: “Initially it will take time to get
the right connections because in an industry it is not what you know, but who you know. So, if you
do not have the right network it will take you a while. But once | have the right qualifications and
network then | should be employed. It is hard to get the right networks when your parents are
immigrants.”*%
A community advocate reported that in his region college degrees often do not improve an
immigrant’s changes of obtaining better paying jobs. “I have seen a good number of immigrants
graduating from colleges around here and when these people graduate, one of two things happen,”
he explained. “They either keep their old jobs; if they were working at Wal-Mart, they continue
doing that job because there are no opportunities. Or, they move out of the area to find jobs. There
are people with bachelors, associates, graduate degrees, all levels. | see this in the private sector
and in government jobs. If you look at the public libraries, environmental departments, city hall,
there are no immigrants. People have tried to apply and have given up.”**

Even immigrants who have significant levels of education are reportedly sometimes unable to apply
for jobs due to their lack of access to technology. Many employers now only advertise and accept
employment applications online. A career counselor said, “Lots of people come here to use
computers to look for jobs. People often have smartphones, but for many people the phone is their
only internet access. They can’t really do a job search or application from a smartphone. We can let
them use our computers here at the workforce center. It's a huge help, because there’s no time

limit on usage and we let them print for free.”*’

93 |nterview 64.

%% See The Advocates for Human Rights, A House with Two Rooms, chapter 13.
% |nterview 21.
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Immigrants and advocacy organizations also reported positive experiences and examples of healthy,
productive workplaces. One immigrant said “work is excellent. If you have the experience and you
are knowledgeable then you can get a job. Opportunity is right there, it is all up to the person."408
An asylee explained that what he “loves about America: nobody cares who you are, it’s just ‘can you
do the work?’ Then ‘okay.””*%

disabilities, said, “l am treated fairly at work because our jobs are based on education and
7410

Another immigrant, a woman who works with people with

experience, so promotions have come easily and on a steady basis.

Some people were confident they were receiving the same opportunities and pay as their co-
workers. “I am treated just as fairly, if not more fair than others,” said one man.*! “I have been
with my company for three plus years and | have excelled in promotions and raises through hard
work. | feel like | have the same opportunities as everyone else.”

Some individuals attributed their successful employment to strong English language skills or a high
level of education. An immigrant who moved to Minnesota at age four reported “no problems on
the job. | work at a fast food restaurant and my boss gave me a raise after two months and then

d.”*" A refugee

after six months. | am now a manager. | believe that is because my English is goo
man with a large employer said, “I know a few other refugees, maybe six or seven, who work at [a
large poultry company] in human resources or in the office. These are people who have English and
a degree. A few people wait a long time to get a job but most of them get jobs quickly.” Another
immigrant explained that because he is bilingual, he is an asset to his employer, “especially working

with international companies. Pay, benefits, anything like that has never been an issue.”*"

For one immigrant interviewee, the simple comparison between the danger and lack of opportunity
he escaped in his home country and the safety of life in the United States prevents him from
complaining about his work. A refugee man who, prior to civil war in his home country, led an
upper-class life and who now works as a parking attendant said, “I have no complaints. When |
work, | am working towards my daughter's future. There is nothing that can make me complain
about it. There are a lot of kids out there who don’t have fathers to feed them or access to health

care. My job gives us that so we can’t complain.”***
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Self-employment allows immigrant workers to avoid many of the barriers to employment.
Individual business owners reported successfully opening a variety of small-businesses throughout
Minnesota and receiving support for their businesses and careers.

One man reported, “l am self-employed. | do not have any problem in getting paid by my clients.
They appreciate my services. | have not applied yet for a job, but through my contacts with my
friends, | feel very confident of equality of opportunity and equality of protection.”**> Another man
was able to open a barbershop in a friend's old business space when the friend opened a new
business. He said that he has a business partner, advertises his business through flyers in the
community, and hopes to hire more barbers. Still, opening a small business is not without barriers.
The barber reported that although he had experience as a barber in his home country, the state of
Minnesota required him to become licensed. He did receive some credit toward his licensure for his
experience, and ultimately received the highest score on the licensing exam.*'

Most reports of barriers to starting an immigrant-owned business were relayed by organizations
that assist immigrant entrepreneurs. “It’s tough to start a business,” said one advocate. “There’s
red tape that people don’t know about. The chamber of commerce is trying to help. The number of

417 .
"**" Another advocate also discussed “red-tape”:

immigrant-owned businesses [in our city] is low.
“Licenses vary according to the field and services; they all have their own rules and regulations at
the municipal, state, and federal level. The food service sector tends to be highly scrutinized.”**®
According to a legal service provider, “in [our city] it’s so difficult to open up a minority owned
business — the health department is very restrictive. | had a friend who opened a restaurant but the
Health Department kept dropping in. It was very restrictive and very unfair.”**

Community institutions help immigrant entrepreneurs overcome these barriers. One chamber of
commerce official described the type of assistance her organization provides to immigrant
entrepreneurs: “Our economic development director does a lot of business counseling with them.
We had a small business counselor here who would help with creating a business plan and
understanding how to start a business. You often have to take a client's hand and lead them
through the process of how to get permits and register with the state for sales tax. We haven’t had

any issues with people not understanding regulations."420
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Other problems reportedly experienced by immigrant entrepreneurs include cultural and language
barriers, hesitancy by the native-born Minnesota population to engage with the business, and
concerns about the entrepreneur's immigration status. A person from a local chamber of commerce
discussed navigating language barriers related to immigrant businesses:

One of the biggest barriers in our community is still language. A lot of Caucasians would be
interested in going in the stores and buying something but they feel timid because they do
not speak the language. The signs are not in English, so people do not know what things are.
Immigrants are opening up some really good clothing and home furnishing stores here, and
we are seeing more people patronizing them. But if | go in and they do not have their
children in there to speak English, it can be hard. | am not intimidated but some people

421
are.

Advocates and service providers offered many reports of poor treatment and workplace violations
against a wide variety of immigrants, primarily in positions requiring unskilled labor. By far the most
egregious reports related to the treatment of undocumented workers. “Undocumented people face
much bigger obstacles. Lawfully present immigrants and refugees have less fear, less overt
discrimination, and less social isolation,” said a local professor.422 Organizations and attorneys who
work with or assist immigrants reported unscrupulous employers taking advantage of
undocumented immigrants’ fear of deportation by engaging in various levels of exploitation,
including everything from low wages and wage theft, to sexual assault, to outright imprisonment.*?

The U.S. Department of Labor and the Minnesota Department of Labor and Industry hold
primary responsibility for ensuring that workplaces are equitable, healthy, and safe, while other
agencies, including the federal Occupational Safety and Health Administration (OSHA), provide
oversight of workplace safety conditions. The U.S. Department of Labor enforces the Migrant
and Seasonal Worker Protection Act. The U.S. Department of Agriculture holds certain
enforcement authority over various aspects of farm and food production workplaces.

An official responsible for enforcing discrimination claims agreed with this assessment. According to
this official, his department does see immigrants coming forward in quid pro quo sex harassment
complaints, but very few of these compared to what they would expect, and he sees few
differential wage claims. He attributes the low number of complaints directly to the fear of

421 .
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deportation. In his assessment, immigrant workers are more likely to “find a new job, not file a
n424

discrimination claim.
Even when deportation is not a threat, immigrant workers are still vulnerable to exploitation. “What
keeps this attitude of poor treatment toward immigrant workers going,” opined a health care
worker, “is that immigrant workers do not want ‘to rock the boat’ and fight. They will say, ‘Well, |
have a job, and | can still send some money home,” and they will settle for the unfair treatment.”***
“For a lot of immigrant workers, the concept of assimilation is extremely important,” said one labor
organizer. “They often feel afraid fighting the employer.”**

A community organizer reported that many immigrants and refugees with whom he interacts do
not know about their rights, and at the same time are afraid to lose their jobs if they do complain of

. 427
unfair treatment.

The threat of job loss is a potent one. Attorneys at one legal service provider
reported an increase in people coming in for employment issues: “Employers are taking advantage
of the economic situation. People are accepting bad working conditions because they don't want to
lose their jobs in this job market.”**®

Another advocate pointed to a climate that disregards immigrant workers’ humanity and views
them as not deserving of basic rights.*”* One community leader explained that employers will think,
“This is better than what they had in their country,”**° rather than thinking of them as equals

deserving of good treatment.

Advocates pointed to wage theft, or the failure to pay wages that are owed to an employee, as a
problem for immigrant workers in Minnesota. In describing the types of discrimination and
exploitation he hears from clients, one legal service provider reported “wage theft is probably the
most common.”***
Wage theft reportedly occurred in a variety of industries. One community organizer described a
restaurant in which people were working twelve hours, seven days a week, but were paid a fixed
bimonthly paycheck that worked out to $4 an hour. “Workers were threatened with a frying pan
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432

and a knife. We organized and got back wages,” he said.”" A labor leader described a common

restaurant industry practice in which waiters receive paychecks, while cleaning staff is paid in cash.

The commercial cleaning industry has worked to become more organized in recent years, and as a
result more complaints are surfacing. “At one maintenance company, workers had to work seven
days a week but to avoid overtime pay they were forced to punch in as a ghost employee on the
seventh day and get paid in cash.” said one organizer. “Another company cleaned grocery stores

and would take breakages out of paychecks.”**?

The same organizer also described the exploitation
of hotel cleaning staff: “A hotel made cleaners come early to fill their cleaning cart off the clock, and
then they assigned them more rooms than could be completed and made them finish their rooms
off the clock every day. People would be fired if they did not.”***

In other cases, migrant workers and seasonal workers reportedly did not receive payment at all. A
community leader explained that workers were told they would be sent their check when the job
was finished and then never received payment. In other cases, after the job was complete the

employer paid less than promised, telling the workers that they “didn't do a good job.”**”

While some organizations described situations in which immigrant workers are required to
complete more work in the same amount of time and for the same amount of pay as U.S.
workers,*® others pointed to instances of contractors working alongside employees on the same
job sites receiving different wages, benefits, hours, and training.**’

The federal Internal Revenue Service classifies workers as “employees” or “independent
contractors” for federal payroll tax reporting purposes. The Minnesota Department of Labor and
Industry, together with the Minnesota Department of Employment and Economic Development and
the Minnesota Department of Revenue, determine specific classification of workers in the
construction, trucking, courier/messenger, and other industries as employees or independent
contractors for workers’ compensation purposes. The National Labor Relations Board establishes
collective bargaining rights for U.S. employees.

Despite these attempts at regulation, the use of contractors in low-skilled occupations has
proliferated. An advocate described a typical scenario in the construction industry: “a good
Minnesota employer subcontracts with an LLC, who is basically a guy with a pickup, a ladder, and
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contacts in community. That guy goes out and recruits his crew. He pays them cash, with no regard
to minimum wage, benefits, or breaks. Sometimes the contractor screws the crew, and sometimes
he gets screwed by the employer, but this is a total cash business.”**

While not unique to immigrant workers, immigrant assistance organizations identified problems
associated with an employers’ decision to hire workers through temporary employment agencies
rather than making direct hires.”*® They reported instances of temporary workers being paid less
per hour than regular company employees or working without benefits.**°

A labor leader gave an example of a temporary agency who attempted to conduct an audit of
employment authorization records, but only for Latino workers. The employees had been working
for the agency for ten years without a raise. The agency also made immigrant workers wait off the
clock when machines were broken. As a result of a concerted effort by the workers to organize
around the lack of a time clock, stolen hours, and a lack of raises, the company replaced the
supervisor, installed a time clock, and gave three years of back pay and a dollar per hour wage

. 441
increase across the board.

, N
One worker did complain and got

In several cases, immigrants reportedly faced working deported. No one else at the plant

conditions so poor that they endangered the health and

. . ) complained after that.”
safety of immigrant workers. One community advocate

described the poor working conditions provided by a

food-packaging manufacturer who frequently hires members of the immigrant community. In
addition to frequent firing of workers and discriminatory actions against immigrant workers, the
factory is very hot and employees are required to be on their feet for long hours. Although she
encourages workers to complain to the Department of Labor, they fear losing their jobs.**?
Working conditions are a problem at many dairy and hog farms, according to a legal service
provider. “There are many undocumented workers at dairy farms and hog farms. Many live in fear
of immigration officials showing up. They will not complain because they do not want to lose their
jobs. They get no breaks and work long hours. One worker did complain and got deported. No one
else at the plant complained after that. When people call me with these complaints | give them the

number for the Department of Labor, but | don’t know if people follow up on that.”***
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A community organizer reported a case of an employee who was required to work 24 hours
straight. The worker fell asleep on a skid loader, causing damages, which the employer then illegally
deducted from the worker's paycheck. The organizer described another incident in which a worker
administering injections to pigs accidentally shot himself in the arm. The worker was not told that
he could go to the doctor and that worker's compensation would cover the cost.**

A labor organizer described the problems experienced by undocumented workers who are injured
on the job and file workers’ compensation claims. According to the organizer, if an injured
employee files a claim, the employer will suddenly “discover” that the worker is undocumented,
and will refuse to make workers’ compensation payments.**

In some cases poor working conditions include sexual assault or physical assault. One community
organizer reported an instance in which a supervisor at one of the largest hog farms in Minnesota
physically assaulted an immigrant worker. The worker had gone to the supervisor to ask why his
employment had been terminated. In response, the supervisor punched the worker, knocking him
to the ground.446 A legal service provider reported one
client's experience of sexual assault in the workplace.

People get locked in overnight while
She "was undocumented, and her boss had

tremendous power and leverage over her. She was working at some big-box retailers.

447
extremely courageous to come forward.”

One attorney described particular frustration when it came to protecting his clients from
deportation after they reported their employers: “I have had no success on getting EEOC or the
Department of Labor to sign off on U-visas (protecting crime victims from removal). In one case, the
employee was raped multiple times by her supervisor. When the victim asked for U-visa
certification, the EEOC refused to sign."448

Advocates also reported cases of false imprisonment of immigrant workers. “People get locked in
overnight while working at some big-box retailers,” said one community organizer.*** Another
organizer gave an example of false imprisonment at a large dairy. The employer has a dormitory on
the farm where workers live. The workers are not allowed to go into town more than two at a
time.**°
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Federal and state laws criminalize human trafficking.”* Federal law enforcement agencies including
the U.S. Department of Justice, the Federal Bureau of Investigation, and the Department of
Homeland Security investigate human trafficking cases.*”>> Minnesota’s eighty-seven county
attorneys are charged with enforcing state laws prohibiting human trafficking, slavery, forced labor,

and sex trafficking.*”?

While Minnesota law prohibits labor trafficking, no cases have been prosecuted since the law’s

enactment in 2005.%*

A small number of labor trafficking cases have been prosecuted by the U.S.
Attorney’s Office for the District of Minnesota."> Despite this lack of prosecution, advocates have
identified human trafficking victims who have been granted protection from deportation under the

. 456
T-visa program.

One attorney, describing traveling work crews where the employees are taken to different sites
around the region and are dependent on the crew leader, observed that “It’s a situation of ‘take it
or leave it — this is what you get.” There’s not a gun to their heads, but there is coercion.”*’
Another attorney described a case involving an undocumented worker who was employed by a
small Minnesota landscaper.**® The employer variously failed to pay him, pay him on time, or pay
overtime. The housing the employer provided for workers was a retrofitted barn with limited access
to water. The worker had trouble getting food because he depended on the employer for
transportation to town to buy groceries. The employer became increasingly threatening, displaying
guns and threatening to beat him up if he continued to demand the wages he was owed. After the
employer found out that the worker was stopped by the police while driving and told the police

118 U.S.C. § 1591(a) (2012); MN Stat. 609.321, subd. 7a (2012).

B2y.s. Department of Homeland Security, “Human Trafficking,” http://www.dhs.gov/topic/human-trafficking,

(accessed Mar. 20, 2014).
3 Minn. Stat. §§609.281 - 609.284, 609.321-609.322 (2013).

*** Minnesota Office of Justice Programs and Minnesota Statistical Analysis Center, Human Trafficking in
Minnesota: A Report to the Minnesota Legislature, (Sept. 2010), https://dps.mn.gov/divisions/ojp/forms-
documents/documents/2010%20human%20trafficking%20report-%20final.pdf, p. 5-6 (indicating that there was
one charge brought under Minn. Stat. 609.282 in 2006, but to date no convictions). As of March 2014, a search of
Minnesota filings indicates that one case, Nugra v.Lewis, 27-CV-14-32, District Court, Hennepin County (Filed: Jan.
2, 2014) (complaint available at 2014 WL 30190), involving both sex and labor trafficking has been filed in
Minnesota courts.

3 United States v. Chappell, CRIM09-139 JNE/JJK, 2010 WL 1131474 (D. Minn. Jan. 12,2010) report and
recommendation adopted, CRIM09-139 JNE/JJK, 2010 WL 1131473 (D. Minn. Mar.22, 2010); United States v.
Rivera-Miranda, CRIM.07-166(2)JNE/AJB,2009 WL 605812 (D. Minn. Mar.9, 2009).

%8 U.S.C. §1101(a)(15)(T) (T-visas provide temporary relief from deportation to victims of severe forms of human

trafficking).

*7 Interview 188.

8 |nterview 140.

Moving from Exclusion to Belonging 111


http://www.dhs.gov/topic/human-trafficking
https://dps.mn.gov/divisions/ojp/forms-documents/documents/2010%20human%20trafficking%20report-%20final.pdf
https://dps.mn.gov/divisions/ojp/forms-documents/documents/2010%20human%20trafficking%20report-%20final.pdf

EcoNoMIC OPPORTUNITY

where he was living, the employer threatened to kill the employee. The employee attempted to
make a complaint with the federal Department of Labor and subsequently sought help from a
worker center. Federal immigration officials determined that the worker was a victim of labor
trafficking and issued a T-visa protecting him from deportation and permitting him to work lawfully
in the United States.**®

Another attorney pointed out the particular vulnerability of domestic workers to trafficking. “Nine

. . . 460
out of ten cases we handle involve domestic servitude.”

Another attorney cited one example
where the employer of a live-in nanny took the employee’s documents, effectively imprisoning her
in her employ.461 While that case remains ongoing, it illustrates one of the employment sectors

cited by service providers as particularly vulnerable to exploitation.462

People interviewed agreed that the benefits of seeking redress from exploitative conditions often
are outweighed by fear of deportation.*®® One advocate noted that enforcement mechanisms do
not adequately account for the risk of deportation the employee faces when weighing the
possibility of seeking assistance and bringing a case.***

One attorney described the barriers to prosecution: “Trafficking is inherently a hidden type of

crime. The person is scared and isolated and is being threatened.”*®

Labor trafficking victims may
not come forward because of threats or because the victims may see the situation as one in which
they voluntarily placed themselves, so they do not self-identify as crime victims.*®® “Some are not

aware that there is help out there for them.”*®’

Immigrants and service providers reported a wide variety of perceived employment discrimination.
While some individuals and organizations reported outright refusal to hire, differential treatment,
or employment termination on account of race, religion, national origin, or citizenship, others
reported that discrimination, or perceived discrimination, was a result of language and cultural
barriers. Some subjects reported that even though differential treatment had occurred at some
point, the employers were willing to remedy the unfair treatment.
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State, federal, and international law prohibit discrimination in employment. Agencies including the
federal Equal Employment Opportunity Commission, the Minnesota Department of Human Rights,
municipal civil rights enforcement agencies in Minneapolis and Saint Paul, and various federal
offices including the U.S. Department of Justice Civil Rights Division’s Office of Special Counsel for
Immigration-Related Unfair Employment Practices, protect against prohibited discrimination. While
mechanisms are available, immigrants who experience discrimination often do not complain, either
because they are unaware of their rights under the law, because it is easier to leave the employer
than to pursue a complaint, or for undocumented workers, because fear of deportation keeps them
silent.*®®

Employment discrimination cases in Minnesota in recent years frequently have involved religious
discrimination, some of which have garnered significant media attention.*®® According to the U.S.
Department of Justice, “people should be hired or not hired because of their skills and merit, not
because of their faith. And people should not be forced to choose between their faiths and their

»470

jobs.”""" Title VII of the Civil Rights Act of 1964 requires employers to make reasonable
accommodation of employees’ religious observances and practices, unless doing so would cause
the employer undue hardship.471 Determining what constituted under hardship in the face of

religious accommodation can be further complicated by issues of workplace safety.472

While few individuals reported egregious discriminatory treatment by employers, many people
reporting feeling discriminated against in more subtle ways.

One immigrant reported that she worked as a department manager at a big-box retailer. She
believes she was treated poorly by subordinates because she was a Latina in a “white male
environment.” She also reported that her supervisor told her, “no one wants you here. You're going
to have to find another department.” After seeking support from supervisors without success, she

88 |nterview 125.

%9 Roger Yu, Airport Check-in: Fare refusals in Minnesota, USAToday, Sept. 18, 2006 (noting the decision of some

Muslim taxi drivers from Somalia, citing religious beliefs, to refuse to transport customers carrying or suspected of

carrying alcohol), http://usatoday30.usatoday.com/money/biztravel/2006-09-17-airport-check-in-usat_x.htm.

% U.S. Department of Justice, “Religious Discrimination in Employment,”

http://www.justice.gov/crt/spec_topics/religiousdiscrimination/ff_employment.php.
1 U.S. Department of Justice, “Religious Discrimination in Employment,”
http://www.justice.gov/crt/spec_topics/religiousdiscrimination/ff_employment.php.
72 Rebecca Rodenborg, Somali workers, Dianne's Fine Desserts argue over unemployment eligibility in Le Center,
Fairbault Daily News, Aug. 1, 2012 (reporting that nearly 40 Somali employees were terminated when they refused
to comply with a new dress code that was implemented following an incident when an employee’s long skirts
became entangled in factory equipment and resulted in minor injury to the employee),
http://www.southernminn.com/faribault_daily_news/news/local/article_2d1c701c-bd8c-50d8-b367-

fce105e0223f.html.
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claims she was forced to take a position in a different department with a dollar-per-hour cut in

pay.*”> Another immigrant reported that he was fired from his job at a gas-station chain after three

months, allegedly for failing to write down the license plate numbers from three vehicles when the
drivers left without paying for gasoline. One manager told him that many employees had similar
incidents, but were not disciplined as a result. The man was awarded unemployment
compensation, and won his case after the company appealed the decision.*’*

Several individuals reported more general feelings of discrimination, which they attributed to their
citizenship, or lack of lawful permanent resident status. According to one woman, “if | have the
same qualifications as the other candidate, then they will most likely hire the U.S. citizen. It’s just

»n475

the way it is.””"” Another woman reported that her ability to find employment changed once she

became a U.S. citizen, and that
r D

immigrants who do not have at least
g A Karen teacher applied for a school position. They

permanent residency in the United
States are treated differently. “I think said she was qualified, but that they didn’t have any
I’'m treated the same way as U.S. Karen students for her to work with — they couldn’t

citizens, mainly because | am an .
! Y envision that she could teach anyone else.”

American now. Before | became a

permanent resident, things were very

touchy.”*’®

While two other women interviewed felt they were being treated fairly at their current jobs, one

described feeling discriminated against because of her race or ethnicity at previous jobs. One of the
477

""" The other

woman did not believe that her good fortune would necessarily continue. “If we lived in an ideal

women said, “It felt as if | wasn’t an equal to my peers because of my ethnicity.

world, then yes, | would have the same opportunities to be hired and succeed at my job, but | am

clearly aware of the blunt racism, prejudice, and stereotypes that will affect me.”*’®

During a conversation with several refugee community leaders, one leader expressed a common
view: “It seems like refugees are either under- or over-qualified for every job. The town is not
retaining its skilled immigrant workforce. They are going to the Cities for jobs because they can't be

n479

hired in positions here that they have degrees for.”””” The group further reported that the local
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public school district has hired no teachers from the predominant refugee group, and that when the

"0 They also

district wanted to hire a cultural navigator, the position paid a very low wage.
described their perception that refugees with graduate degrees are placed in positions with the
least educational requirements, while U.S.-born workers without degrees are promoted into

positions that do require a degree.481

Some immigrants reported their belief that, although they had found employment, they did not
receive raises or promotions at work due to their status as immigrants. One man reported that he
had not received a single raise in ten years.*®> Another man reported the following: “My employer
did not give me that opportunity to be promoted. Maybe because of my accent but they did not
give me that opportunity.”*®®

Individuals of different backgrounds and ethnic groups believed that they had to work harder than
their co-workers as a result of their status as immigrants. One man confided, “My workplace can do
better, but | feel like we have to work much harder to even get a decent pay increase, which will

7484

only be a ten cent raise. On the other hand, at least one refugee expressed her concern that as a

woman and minority, she may have gotten an opportunity for a certain position to make the board
or office appear more “diverse.”*®

Organizations that work with immigrant communities also reported that the immigrants they serve
face discrimination in the workplace. A service provider offered a specific example of how refugees
are often considered only for positions related to their refugee status or language skills, rather than
for their expertise or training: “A Karen teacher applied for a school position. They said she was
qualified, but that they did not have any Karen students for her to work with —they could not
envision that she could teach anyone else. ”*®

Immigrant workers often do not understand their legal rights in the workplace, a problem
exacerbated by immigrants’ distrust of the legal system. "If you are hurt at work, there is legal help
with workers compensation, but immigrants don't know who to talk to, who to trust. They say ‘I

think the lawyer is corrupt or bought by the company.”’487
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One attorney reported that, in his experience litigating employment discrimination claims, defense
counsel acts more aggressively in cases where the worker is undocumented than in cases of U.S.
workers. “Employers go after immigration status in discovery even though the law is really clear
that it is irrelevant and even though presumably the employer had checked the employee’s
immigration status, in a deliberate effort to scare the plaintiffs.”*®

Relying on private enforcement of discrimination claims can serve as a barrier to low-wage workers’
ability to enforce their rights. An attorney described improper defense tactics, such as exaggerating
the time needed for a deposition with interpretation, that create unnecessary costs for low-wage
employees. Employers often use other tactics, such as bringing in additional parties to complicate
the litigation, driving up costs and making it less likely that individual workers pursue complaints.489

Some workers reported fair treatment by employer institutions, but discriminatory actions and
comments by individual managers or co-workers. Staff at a legal service provider reported that
while a large employer in the area allowed for prayer breaks for Muslim workers, “sometimes there
are supervisors who don’t allow it — they say some people have to stay on the line to keep it
running.”**°

According to a labor organizer, unions have been helpful in combating discrimination against
immigrants by co-workers, individual supervisors, and patients. The organizer recounted an incident
involving a group of refugee women who “were very expressive with their hands.” The women's
direct supervisor told them to stop “talking with” their hands because, “This is not your country.
There are no bugs around here.” The women felt he was suggesting that their hand movements
were the result of swatting flies. When the women complained to human resources, the employer
conducted an investigation that resulted in a warning to the supervisor. Not satisfied with that
result, the workers started a petition against the supervisor, which ultimately led to the termination
of that supervisor's employment.***

This organizer also reported cases of hospital patients who claim they “don't want to be touched”
by immigrant personal care and nursing staff. The patients tell immigrant workers to "go back to
your country," or say “l can't understand a word she's saying. | don't want her to touch me.” The
organizer said that initially, hospitals would comply with patient requests, saying that compliance

s

was needed to ensure employees’ “personal safety.” When the union intervened, the hospitals

88 Interview 188.
* |nterview 188.

490 .
Interview 75.

1 |nterview 118.
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a ™ changed their position. Now, if a patient complaint
The women's direct supervisor told them is based on the race or national origin of the
to stop “talking with” their hands because, | worker, the hospital does not honor the patient's

“This is not your country. There are no request for care from a different emponee.492

bugs around here to swat.” While generalized complaints of differential

~ < treatment were reported by organizations working
on behalf of individuals from a variety of countries, those organizations assisting Somali and Muslim
workers reported higher numbers of specific incidents of discrimination. A large number of those
complaints came from organizations in greater Minnesota. One social service provider reported a
story about a Somali woman who speaks with an U.S. accent being enthusiastically received during
a phone job interview, “but when she showed up in person everything changed.”**

Other agencies also report overt discrimination against refugees and immigrants. Several employers
are reported to have initially discriminated against Muslim women, but were open to making
changes to accommodate the workers when confronted by outside agencies. An advocate
described a case in which a Muslim woman was fired because she wore a headscarf for religious
reasons. The employer claimed that because the headscarf created a safety hazard, it was not
required to accommodate the woman's religious need to wear the scarf. The advocate was able to
negotiate with the employer to allow the woman to continue working by wearing a lab coat with
her clothing tucked in.*** In another case, the advocate worked with an employer to accommodate
a Muslim woman by allowing her to wear a required hair net over her headscarf.

There were also a higher number of specific complaints by organizations working largely with Latino
populations. One community leader expressed his view that negative ethnic stereotypes are the
biggest barrier to employment for Hispanic immigrants. He reported on a presentation he made to
a group of tourism sector employers where he hoped that once these experts learned about the
strong emphasis on hospitality in Mexican culture, they would understand the benefit to the
hospitality industry of hiring Mexican immigrants. In response to his presentation, one of the
tourism experts said, “Oh, you want us to take siestas.” In relaying his story, he said, “this
stereotypical, ignorant understanding of immigrants is the biggest problem in employment. People
try to change the program and not the mindset, and it doesn’t work.”***

A Latino man who has worked as a cook at a major chain restaurant since 2008 said that he does
not feel that he has the same opportunities at his job because he is Latino, and “stereotypes and

2 |nterview 118.
3 |nterview 97.

* |nterview 127.

% |nterview 114.
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7496

judgmental people will create issues and formulate wrongful opinions. He blames this largely on

the media, which “has not done a good job at squashing the stereotypes, instead it just reiterates

them 497

Some advocates did report that, when an employer was made aware of the discriminatory
behavior, the employer promptly took action to remedy the problem. One refugee reported a
positive experience. “At the beginning the pay range was not correct, but | told them to change it
and they changed it because they did not know the scope and responsibility of the position.”**®

In a few cases, individuals reported cases of employers stepping up to fix differential treatment on
an employee's behalf without request. One man said, “l made less money than other people with
education like me, with an engineering degree. | noticed that. My employer noticed himself; my
boss apologized and said he was paying me less money. Then they promoted me and paid more
money.”** Similarly, a refugee woman said that she “feels no discrimination.” She reported that
when she was working as an “account clerk class one” at a bank, she was doing more work than she
was being paid for. Her supervisor then approached her, saying that she wanted to reclassify the
woman as “account clerk two” so that she would be paid for the level of work she was actually
performing. The woman told us that her supervisor then wrote the promotion application on behalf
of the woman.”®

% |nterview 49.

497 .

Interview 49.

498 .
Interview 36.

499 .
Interview 30.

500 .
Interview 22.
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Finding: Immigrant and refugee workers face barriers to economic opportunity, due to
lack of employment authorization, limited English language ability, lack of recognition of
foreign credentials, and lack of access to education or technology needed for
employment.

Recommendations

e Municipal and state licensing boards should review policies regarding acceptance of
foreign credentials and ensure that foreign training is licensed when appropriate.

e Employers should review recruitment and hiring practices that rely on lengthy
applications or require applicants to apply online to ensure that these practices do
not unnecessarily create barriers to immigrant and refugee workers.

e The minimum wage should be raised to ensure that all full-time workers earn a
sufficient income to move out of poverty.

e Local chambers of commerce, community economic development initiatives, and
local governments should actively engage immigrant business owners.

Finding: Immigrant workers face exploitation in the workplace, such as low wages and
wage theft, sexual assault, and outright imprisonment.

Recommendations

e Increase resources devoted to enforcement of workplace exploitation, including
resources for training, investigation, and prosecution under state and federal laws.

e Ensure that victims of exploitative employment practices are protected from
retaliation and deportation when they come forward.

e The IRS and Minnesota Department of Revenue should increase oversight of
subcontractors in construction, retail cleaning, and other industries to ensure that
their workers are not misclassified as contractors to avoid wage, hour, and other
workplace protections.

e Inlight of increasing reliance on temporary workers to fill permanent positions,
Minnesota should consider whether standards for employee protections need to be
expanded.

e (OSHA and the Minnesota Department of Labor and Industry should increase
oversight of subcontractors in construction, retail cleaning, and other industries to
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ensure that workers receive health and safety information, equipment, and training,
and are not subject to unsafe working conditions.

e Recognizing that workers are often isolated, government agencies and labor rights
organizations should take creative measures to ensure that agricultural and
horticultural workers have access to information about their rights under U.S. and
Minnesota civil rights and workplace safety laws.

Finding: Immigrant and refugee workers face employment discrimination based on race,
religion, national origin, and citizenship.

Recommendations

e Expand anti-discrimination enforcement mechanisms to decrease the reliance on
individual complaints.

e Ensure that low-wage workers who experience discrimination in the workplace are
not effectively barred from prosecuting complaints because of litigation costs.

e Ensure that newcomers to the workforce have clear, accessible information about
non-discrimination standards and means of enforcement.
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Minnesota, which has a unique immigrant demographic and accompanying challenges, has seen
overall improvements in academic outcomes that are shared by immigrant and refugee
populations. Nonetheless, persisting disparities highlight inequities within the system. Interviewees
pointed to systemic root causes, such as poverty and segregation, that require community
commitment to school integration to remedy. Additionally, interviewees identified the need for
state-level policy changes in order to reduce bullying and mitigate disparate negative effects of
school discipline policies on immigrant and refugee students. They also noted state-, community-,
and school-level policies that could be changed to alleviate barriers related to school readiness,
preparedness of content staff to work with immigrant students, insufficient funding and staffing
levels, and hiring and retention of staff of color.

Participants also identified the need for increased attention and resources accorded to English
learner (EL) services, including more staffing, improved curricula and pedagogy, and better
placement procedures of immigrants and refugees in both EL and special education classes.

Community members and interviewees cited several ways in which schools could create a more
welcoming environment that included providing human rights and multicultural education,
encouraging positive staff treatment and intervention, and enhancing the facility’s physical
environment. They also noted the importance of reducing barriers that limit family involvement,
including perceptions of unwelcome, a range of communication issues linked to language and
culture, and a lack of resources.

Many of the same issues extend themselves into postsecondary systems, resulting in unequal
access manifested in student expectations, college readiness and support, available options, and
discrimination. Finally, interviewees articulated the need for all systems to be routinely and
systematically monitored.

DEFINITIONS

Throughout this section, “immigrant and refugee students” refers broadly to first- and second-
generation students. “EL” is used to describe students who are English learners, because this is
the term currently used in Minnesota Statutes.”®*
(MLL), and other commonly used terms include English Language Learner (ELL), English as a

Some now prefer “Multilingual Learner”

Second Language (ESL), and Limited English Proficiency (LEP). Not all immigrant or refugee
students require or receive EL services.

%1 Minn. Stat. § 124D.58 (2013).
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Education is a fundamental human right®* and the responsibility of government. In the United

>% Education

States, basic access to education is granted to all, regardless of immigration status.
holds the promise of personal development and social progress. Its promotion or deficiency can
determine whether an individual realizes an entire range of other human rights, and “lack of
educational opportunities for children often reinforces their subjection to various
other...violations.”>%

Multiple international human rights treaties recognize the importance of education®® and afford
every child the right to an education that is to be “available, accessible, acceptable, and

7% Article 13 of the International Covenant on Economic, Social and Cultural Rights

adaptable.
states that “education shall be directed to the full development of the human personality and the
sense of its dignity, and shall strengthen the respect for human rights and fundamental freedoms”
and “shall enable all persons to participate effectively in a free society” and “promote
understanding, tolerance and friendship among all nations...”*%’

Access to education is to be provided without discrimination.”® Article 1 of the Convention against
Discrimination in Education, referenced in the preamble of the Convention on the Elimination of
Racial Discrimination, considers “discrimination” to be: “any distinction, exclusion, limitation or
preference which, being based on race, colour, sex, language, religion, political or other opinion,
national or social origin, economic condition or birth, has the purpose or effect of nullifying or
impairing equality of treatment in education and in particular...of limiting any person or group of

. . . 509
persons to education of an inferior standard.

> Universal Declaration of Human Rights (UDHR), 1948, Art. 26(1); International Covenant on Economic, Social

and Cultural Rights (ICESCR), 1966, Art. 13; Convention of the Rights of the Child (CRC), 1989, Art. 28.

% plyler v. Doe, 457 U.S. 202, 230 (1982).

% UN Committee on Economic, Social, and Cultural Rights, General Comment No. 11, Plans of Action for Primary

Education 9 4, UN Doc. E/C.12/1999/4 (May 1999).

°% UDHR, Art. 26(1); ICESCR, Art. 13; CRC, Art. 28.

UN Special Rapporteur on the Right to Education and UNESCO Asia and Pacific Regional Bureau for Education,
Manual on Rights-Based Education: Global Human Rights Requirements Made Simple, by Katarina Tomasevski
(2004), http://unesdoc.unesco.org/images/0013/001351/135168e.pdf.

*%7 |CESCR, Art. 13.

CRC, Arts. 28-29; ICESCR, Art. 13; International Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), 1979, Art. 10; International Convention on the Elimination of All Forms of Racial
Discrimination (CERD), 1965, Arts. 5, 7; UNESCO General Conference, Convention against Discrimination in
Education (CDE), 1960, Arts. 1-5; Brown v. Board of Education 349 U.S. 294 (1955); Castafieda v. Pickard 648 F.2d
989 (5 Cir. 1981); Lau v. Nichols, 414 U.S. 563 (1974); Plyler v. Doe, 457 U.S. 202 (1982); 20 U.S.C. §6301 et seq.;
42 U.S.C. §2000d et seq.; 20 U.S.C. §81701-1758 (1974); 20 U.S.C. §1232g.

°% CDE, Art. 1.

506

508
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The Convention clarifies that this right “includes access to education, the standard and quality of

education, and the conditions under which it is given."510

THE ROLE OF GOVERNMENT

International human rights laws and standards dictate that is the responsibility of government
to fulfill the right to an education. Some recent critiques of public education and subsequent
changes have had the effect of weakening the system. In order to address many underlying root
causes of educational disparities, we must take collective responsibility for the laws and policies
that have created inequities and strengthen the role of government such that it is able to fulfill
this basic human right. There are many steps that administrators, teachers, parents, and
students can take to improve school environment, pedagogy, and family engagement. Systemic
change and the fortification of public education, however, is the responsibility of government.

Minnesota has long enjoyed a reputation of having an overall excellent educational system.
Nationally, it ranks among the top ten states in several standardized tests>** and among the highest
for the ACT college entrance exam.”™ Many immigrants reported a sense of security in their belief
that their children would receive a good education, and like some U.S.-born Minnesotans, moved to
the state or a particular district based on its reputation.’*® A Liberian mother said confidently, “My

n514

son is only 18 months old and certainly he will get a good education.””™" Another interviewee

explained, “Minnesota is viewed as a good place for kids to grow. Education-wise, Minnesota is a

715 A refugee in the metro area even reported finding Minnesota in a

good state to have your kids.
book he was given while imprisoned in his home country: “When | was in prison...I read a book
showing communities around the world. | saw Minnesota...they have a lot of opportunities to teach

their children. They encourage their community, especially in education...l wanted to visit

10 CDE, Art. 1.

U.S. Department of Education, Institute of Education Sciences, National Center for Education Statistics, “NAEP
State Comparisons,” http://nces.ed.gov/nationsreportcard/statecomparisons/.

*12 Minnesota Office of Higher Education, “ACT & SAT Test Scores,” (accessed Mar. 21, 2014),
http://www.ohe.state.mn.us/mPg.cfm?pagelD=792.

511

1 |nterview 12; Interview 21; Interview 23; Interview 24; Interview 37; Interview 50.

514 .
Interview 12.

515 .
Interview 21.
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Minnesota; this was my dream. That book — | brought it, | have it. From the prison to our native

. 516
small town, then Thailand and now here.”

REFUGEES

Minnesota’s immigrant population is unique in its makeup. A large percentage is comprised of
diverse refugees, heralding from Bhutan, Bosnia, Burma, Cambodia, Ethiopia, Irag, Laos, Liberia,
Somalia, the former Soviet Union, Vietnam, and other countries.”"’

Refugees are not a monolithic population; however, there are some commonalities of fleeing one’s
home country due to conflict or persecution that create vulnerabilities for students. Refugees and
other displaced persons are subjected to potential trauma in the country of origin, during their

flight, and in the country of refuge, leading to what has been termed “the triple trauma

7518 »519

paradigm.””™" As one interviewee put it, “[the schools] have to be sensitive to that situation, too.

Some refugee students may simply need additional assistance because their parents are contending
with the difficulties of coping, adjusting, and trying to begin a new life. Others may need mental
health services to treat a range of issues, from depression to post-traumatic stress disorder.

Educators help refugee students acclimate to a new culture while helping them learn. Interviewees

identified a range of needs to this end — from “helping them figure out technology without them

7520

being on Facebook all day, to helping parents understand the educational system. Some

refugees and immigrant groups do not have considerable experience with formal education

7521

systems. Some may not “read or write in their first language. For these groups, “there is a lot of

catching up to do,” as one EL teacher of refugee students explained. “When you come to a country
like this where everything is really dependent on literacy...it's not just about teaching language, it’s

about teaching a culture of Iiteracy.”522

1 .
18 |nterview 23.

> World Relief Minnesota, “Refugee Populations in Minnesota,” (accessed Mar. 21, 2014),

http://www.worldreliefmn.org/about-refugees/refugee-populations-in-minnesota/#sthash.iZSCXq1W.dpuf.

>8R, Baker, “Psychological Consequences for Tortured Refugees Seeking Asylum and Refugee Status in Europe,” in

Torture and Its Consequences: Current Treatment Approaches (New York: Cambridge University Press, 1992), 83—
106.

1 Interview 18.
% |nterview 177.

2L |nterview 177.

2 |nterview 177.
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Academically, the U.S. educational system is not well equipped to meet the needs of older children
of refugees who missed several years of education while surviving or fleeing conflict or living in a
refugee camp. A cultural liaison remarked, “Kids are placed by age here, and | think that’s wrong.

Some kid with a second-grade education who was in a refugee camp until age 14 is placed in high
7523

school. That kid will probably drop out.

524

Minnesota law provides for free high school®** or adult basic education®” classes until age 21. While

there are some alternative high schools>*® that tailor services to newly arrived refugee students,

several interviewees recommended that the state “increase [the] maximum age for attending

n527

schools.”””” An administrator in southern Minnesota reported that what is needed is “a statewide

education plan for the 16- to 22-year-old immigrants lacking a connection to life in America,”

saying, “this should not be the responsibility of local districts.”>*®

UNDOCUMENTED STUDENTS

Undocumented students and families are another population that needs special consideration to
reduce their fear and increase their opportunities to engage with schools. Interviewees noted the
strong sense of fear with which undocumented students and families live.**® One of the primary

sources of anxiety is around deportation of themselves or a family member. “Many students deal

7530 1531

with fear of deportation, and thus are “probably fearful of making themselves too ‘seen.

This can mean that “schools try to involve parents, but undocumented parents are afraid to go out

7532 3

It can also lead to families moving frequently, leading to high student mobility,>*
534

— it is too risky.
which puts them at a serious disadvantage academically.

Students and families may also have a “fear of speaking up and asking for what they need,”>*> which
prevents children from receiving services that might be available to them. Education professionals

>3 |nterview 130.

>2* Minn. Stat. § 120A.20 (2013).
*2* Minn. Stat. § 124D.52, subd. 1(b) (2013).
3% see, for example: LEAP High School in Saint Paul, Minnesota: http://leap.spps.org/home.html.

>* Conversation 24; Interview 73; Interview 169; Interview 178.

> Interview 73.
>2 Conversation 17; Interview 144; Interview 160; Interview 168.

>3 Conversation 17.

>3 Interview 168.

>3 |nterview 137.
>3 Conversation 17.

> Institute for Children and Poverty, “Miles to Go: The Flip Side of the McKinney-Vento Homeless Assistance Act,”

Jan. 2003, http://www.citylimits.org/images_pdfs/pdfs/Homeless%20students%20study.pdf.

*% |nterview 160.
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expressed a parallel concern: they want to provide referrals for help, but fear that they may be
exposing the student or family to risk of deportation in doing so. They expressed the need for
assistance in finding safe referrals and in understanding the implications of presenting such
referrals to students and families.

536
In

Many undocumented families live at or near poverty.
Many students deal with fear of addition to inherent hardships, the situation can also mean
deportation.” that U.S.-citizen children whose parents are undocumented

need to get jobs to help support the family. One
administrator said, “We have students who work at Kohl’s or Burger King and are the highest wage

. . . 537
earners in their families.”

If students spend a considerable amount of time working, they have
less time to spend on homework, extracurricular activities, and other social events that might

strengthen their connections with school.

To address some of the fear and logistical difficulties around documentation, one district reported
changing the parent volunteer form so that they did not ask for Social Security numbers, which are
not required to run background checks.” A service provider noted that schools can also issue
photo IDs so that undocumented students have some form of identification.”*

Minnesota has seen marked overall gains in mathematics and modest gains in reading in the last
decade.”® Indicators show many significant improvements among minority groups, as well. For
example, during the same time frame, graduation rates improved for all students of color, with
Hispanics’ rate increasing by 20 percentage points.>*! Moreover, in 2013, “African American
students in Minnesota posted big gains in math, performing fourth-highest among all African

1.7 The increased, focused attention

American students in the country, compared to 22nd in 201
on ethnic minorities, including immigrants and refugees, should be acknowledged, and the gains

celebrated.

>36 Migration Policy Institute, “State Immigration Data Profiles: Minnesota,” (2012 Income and Poverty Table),

http://migrationpolicy.org/data/state-profiles/state/income/mn.

37 |nterview 158.

538 .

Interview 79.

539 .
Interview 75.

*0us. Department of Education, Institute of Education Sciences, National Center for Education Statistics, “State

Profiles,” (accessed Mar. 21, 2014), http://nces.ed.gov/nationsreportcard/states/.

> Minnesota Compass, “High School Students Graduating on Time by Racial and Ethnic Group: Minnesota, 2003—

2013,” http://www.mncompass.org/education/high-school-graduation#1-6085-d.

>* state of Minnesota, Office of Governor Mark Dayton, “Minnesota Makes Significant Gains in Narrowing

Achievement Gap,” Nov. 7, 2013, http://mn.gov/governor/newsroom/pressreleasedetail.jsp?id=102-93335.
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Where trend data shows improvement, however, white students also improve. Thus, alarming
disparities between white students and students of color persist.543 As seen in Table 1, the rate of
fourth grade reading proficiency for Black and Hispanic children is approximately half that of their
white peers. English learners (ELs) (not a mutually exclusive category) experience the lowest
proficiencies in reading, math, and science.”* Black, Hispanic, and EL students graduate at a rate of
57, 58, and 59 percent respectively, while white students graduate at a rate of 85 percent.

TABLE 1: MINNESOTA ACHIEVEMENT INDICATORS FOR 2012-2013°%

90%

80%

70%
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40%

30%
20%

Percent of Students

10%

0%

4th Gr. Reading 8th Gr. Math 8th Gr. Science Grad Rates

B American Indian B Asian M Black M Hispanic M White English Learners

Racial, Ethnic, and Special Population Groups

*Bus. Department of Education, Institute of Education Sciences, National Center for Education Statistics,

“Achievement Gaps,” July 2009, http://nces.ed.gov/nationsreportcard/pdf/studies/2009455.pdf; The Minneapolis
Foundation, “2013 Community Indicators Report,”
http://www.minneapolisfoundation.org/Libraries/Documents_for_Website/20130neMinneapolisReport.sflb.ashx;
Wilder Research, Minnesota Compass, “Overview,” http://www.mncompass.org/education/overview.

>* Wilder Research, Minnesota Compass, “High School Students Graduating on Time by Racial and Ethnic Group:
Minnesota, 2003-2013,” http://www.mncompass.org/education/high-school-graduation#1-6085-d; Wilder
Research, Minnesota Compass, “High School Students Graduating on Time by Special Population: Minnesota,
2003-2013,” http://www.mncompass.org/education/high-school-graduation#1-6088-d.

** Data from Minnesota Department of Education, “Minnesota Report Card,” http://rc.education.state.mn.us/.
The exact categories are American Indian/Alaskan Native; Asian/Pacific Islander; Black, not of Hispanic Origin;
Hispanic; and White, not of Hispanic Origin.
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In response to growing attention to educational dispari‘cies,546 people pointed to poverty and

segregation as contributing factors and cited a need for “fairness and equal quality of education.”>"’

The varying degrees of quality among Minnesota schools are often determined by the level of
wealth within the neighborhood or district in which the school is located, especially in metropolitan
areas. A Latino community leader believes that quality “varies from community to community,”
with some “doing a good job of tailoring programs for recent immigrants,” and others “not [doing

7548

well] at adapting to the ever-changing needs of students. One social worker observed: “Certain

zip codes will get better funding for their children’s education. All across, not a lot of equity in

quality of education...there are no surprises there.”**

Risk FACTORS

Research indicates that the pre-migratory educational status of parents and their post-
migratory employment status (see Chapter 3: Economic Opportunity) make a significant

difference in academic outcomes of immigrant youth.>*

Inequities have widened with the rise of segregation over the last two decades. A policymaker

7> |Immigrants pointed out

noted: “We have a significant problem with segregation in Minnesota.
these divisions and their impact on them. A Somali woman expressed the acute impact of such
divides on her personally: “I love this country,” she said. “But it isn’t easy to live here.” When asked
to explain, she responded: “I’ve lived here for almost 21 years, and | still feel like a foreigner. | am
still a Somali woman. | am not an American Somali woman...because everywhere you look, there is
separation. There are white schools, and black schools, and Somali schools, and Muslim schools. But

the only ones that ever seem to do well are the white schools.”*>*

>*® Reducing the achievement gap is included in Minnesota’s waiver for requirements in the Elementary and

Secondary Education Act. Minnesota Department of Education, “ESEA Waiver,” (2013),

http://education.state.mn.us/MDE/JustParent/ESEA/.

**7 Conversation 21.

> Interview 106.

¥ Interview 115.

Suet-Ling Pong, Nancy S. Landale, Academic Achievement of Legal Immigrants’ Children: The Roles of Parents’

Pre- and Postmigration Characteristics in Origin-Group Differences, 85(5) Child Development 1543-59 (Sept. 2012).
551

550

Interview 162.

552 .
Interview 41.
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A cultural liaison reporting on a local geographical division said, “One side has more Caucasians.

[The other] is more black and brown.”>*?

1554

When asked if she knew why, she replied, softly: “It is too
deep to talk about it.

Immigrants and refugees in Minnesota are more likely to be people of color, more likely to have
limited English proficiency, and more likely to be poor than U.S.-born residents.>®> This intersection
means that immigrant students are more vulnerable to experiences of racial isolation and the
effects of concentrated poverty.

CURRENT TRENDS IN IMINNESOTA

A paper released by the Institute on Metropolitan Opportunity asserts that: “Public-school
segregation, after dramatically improving in the era of civil rights enforcement (1968-90), has
significantly eroded. Blacks are now almost as racially isolated from whites as they were at the
time of the passage of the 1964 Civil Rights Act. For Latino students, segregation is worse than
ever. Like housing segregation, school segregation is most pronounced in the Northeast and
Midwest.”>>®

The impact of this segregation in Minnesota and other areas of the country is decreased
student achievement in minority schools.>’ A 2002 North Carolina study “found that attending
a segregated black elementary school has direct negative effects on achievement...even after

controlling for a host of individual and family background factors.”>>®

cont. on next page

>>% Some schools have different names for this position, such as Equity or Outreach Specialist or Family Liaison. The

role of the staff member is to act as a liaison between students, faculty, and families.

>** |nterview 150.

> Migration Policy Institute, “State Immigration Data Profiles: Minnesota,” (2012 Income and Poverty Table),

http://migrationpolicy.org/data/state-profiles/state/income/mn.

> University of Minnesota Law School, Institute on Metropolitan Opportunity, America’s Racially Diverse Suburbs:

Opportunities and Challenges, by Myron Orfield and Thomas Luce (July 2012), 4,

http://www.law.umn.edu/uploads/e0/65/e065d82alcldaObfef7d86172ec5391e/Diverse_Suburbs_FINAL.pdf.

>’ stephen B. Billings, David J. Deming, and Jonah E. Rockoff, National Bureau of Economic Research Working

Paper No. 18487, “School Segregation, Educational Attainment and Crime: Evidence from the End of Busing in
Charlotte-Mecklenburg,” (Cambridge, Massachusetts: National Bureau of Economic Research, Oct. 2012),

http://www.nber.org/papers/w18487.

>%8 Roslyn Arlin Mickelson, University of North Carolina at Charlotte, Department of Sociology, “The Academic

Consequences of Desegregation and Segregation: Evidence from the Charlotte-Mecklenburg Schools,” Aug. 2002,
http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/the-academic-consequences-
of-desegregation-and-segregation-evidence-from-the-charlotte-mecklenburg-schools/mickelson-academic-
consequences-desegregation.pdf.
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Nationally, the “greatest progress in closing the gap coincided with the historic push for school
desegregation in the 1960s and 1970s. Stagnation came after efforts to integrate schools
slowed down. Today, the test score gap is nearly 50 percent larger in states with the highest

levels of school segregation.”>*

This is largely because these racially isolated schools tend to be “high-poverty, low-performing

560
schools.”

High-poverty schools present punishing barriers for any student. A summary of
research reveals that “parents know what ...fifty years of sociological data have made clear:
being born into a poor family places students at risk, but to be assigned then to a school with a
high concentration of poverty poses a second, independent disadvantage that poor children
attending middle-class schools do not face. Taken together, being poor and attending schools
with classmates who are poor constitutes a clear ‘double handicap."’561

These students have “classmates who are generally less prepared, have lower aspirations and
graduation rates and have greater absences; parents who are less involved, with less political
and financial clout; and teachers who tend to be less experienced and more commonly teach

outside their fields of concentration.”>®

This is a grave concern in Minnesota, where “elementary students of color in the Twin Cities
metro are more than five times as likely to attend schools with high concentrations of poverty”

and “more than thirty times as likely as white students to find themselves in very high poverty

563
schools.”

MOVING FORWARD

International human rights standards require governments to “particularly condemn racial

7564 7565

segregation, and “avoid segregated schooling. Minnesota law is out of step with these

> Russell Sage Foundation, “Steady Gains and Stalled Progress: Inequality and the Black-White Test Score Gap,”

https://www.russellsage.org/publications/steady-gains-and-stalled-progress.

260 Margaret C. Hobday, Geneva Finn, and Myron Orfield, A Missed Opportunity: Minnesota’s Failed Experiment
with Choice-Based Integration, 35 William Mitchell Law Review, 936, 940 (2009).

>t Poverty & Race Research Action Council, “Annotated Bibliography: The Impact of School-Based Poverty
Concentration on Academic Achievement & Student Outcomes,” Washington, DC,
http://www.prrac.org/pdf/annotated_bibliography_on_school_poverty_concentration.pdf.

>62 Diversitydata.org, Segregation and Exposure to High-Poverty Schools in Large Metropolitan Areas: 2008—09, by
Nancy McArdle, Theresa Osypuk, and Dolores Acevedo-Garcia (Sept. 2010), 1,
http://diversitydata.sph.harvard.edu/Publications/school_segregation_report.pdf.

>63 University of Minnesota Law School, Institute on Race & Poverty, A Comprehensive Strategy to Integrate Twin
Cities Schools and Neighborhoods, by Myron Orfield, Thomas Luce, Baris Gumus-Dawes, Geneva Finn, and Eric
Myott (July 2009), 3, https://www.law.umn.edu/uploads/ec/fd/ecfdc6101486f404170847f46b03a083/1-
Comprehensive-Strategy-to-Integrate-Twin-Cities-Schools-and-Neighborhoods.pdf.

%4 CERD, Art. 3.
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norms, making integration difficult. The state’s current law requires proof of intent to segregate,”®

567

does not cover open enrollment policies, and is the only state in the United States™" that exempts

charter schools from its anti-segregation rule.”® Yet, violations of the right to education

7569 I

“include...the failure to take measures which address de facto educational discrimination. n

other words, the effect is the same, regardless of intent, and must be addressed by the
government. “States parties must closely monitor education — including all relevant policies,

institutions, programmes, spending patterns, and other practices — so as to identify and take

. .. . 570
measures to redress any de facto discrimination.”

A RECENT HISTORY OF SEGREGATION

Contemporary segregation is not the result of the type of policies in place before the Civil Rights
Act, which intentionally separated children of color from their white peers. Rather, it has its
roots in neighborhood and community segregation.571 These patterns have been exacerbated
by recent school choice policies without protections against segregation.

Designed to give parents choices through open enrollment within and between districts and to

“promote innovation, quality, choice and accountability in public education”’?

through charter
schools, these policies have accelerated existing segregation among Minnesota schools. The
rationale of open enrollment is that parents can choose to send their child to whichever school
they deem best, which would provide choice to families and promote competition that

improves all schools.

cont. on next page

%5 UN Committee on the Elimination of Racial Discrimination, General Recommendation No. 30, Discrimination

Against Non-Citizens 9 31, UN Doc. CERD/C/64/Misc.11/rev.3 (Feb.—Mar. 2004),

http://www.errc.org/cms/upload/media/03/CE/m000003CE.pdf.

>% Minn. Rules 3535.0110, subp. 9 (defining “segregation” as “the intentional act or acts by a school district that

has the discriminatory purpose of causing a student to attend or not attend particular programs or schools within
the district on the basis of the student's race and that causes a concentration of protected students at a particular
school”).

>’ The Civil Rights Project, Equity Overlooked: Charter Schools and Civil Rights Policy, by Erica Frankenberg and
Genevieve Siegel-Hawley (Nov. 2009), 14, http://civilrightsproject.ucla.edu/research/k-12-education/integration-
and-diversity/equity-overlooked-charter-schools-and-civil-rights-policy/frankenberg-equity-overlooked-report-
2009.pdf.

*% Minn. Rules 3535.0110, subp. 8.

CESCR, GC No. 13, The Right to Education 9 59, UN Doc. E/C.12/1999/10 (Dec. 1999).

CESCR, GC No. 13, The Right to Education 9 37, UN Doc. E/C.12/1999/10 (Dec. 1999).

Housing policy and education policy are closely related. See Housing chapter, “Residential Segregation.”

569
570
571

"2 MIN Association of Charter Schools’ website, http://www.mncharterschools.org.
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The reality, however, is that selective schools in affluent areas often have limited space and
most immigrant families do not have access to good information about their options, nor the
time and transportation needed to get their child to a district with a higher-performing school.
Moreover, many white families tend to move their children out of schools as they become more
diverse. Sometimes this is to a neighboring district, and increasingly in diverse suburbs, it is to
newly created charter schools that are “predominantly white.”>”?

The majority of students served by charter schools, however, are still low-income students and
students of color.”” Many immigrant and refugee parents decide to send their children to
charter schools. Charters can offer an environment where a particular immigrant population is
often the supermajority, and as such, reduce cultural and language barriers. They often hire
staff members from that immigrant group and offer specialized services, such as traditional
foods in the cafeteria. One interviewee said she felt her children’s charter school “is more
culturally rich.”>”> Another interviewee reported, however, that immigrant families in one
suburban community fought to have their children stay in the integrated public school when
they were offered a Somali charter alternative, saying that immigrant families do not always
know their options — and sometimes their only other real option is a low-performing
neighborhood school.”®

It is noteworthy that many charter schools — “created to address significant problems relating to

»577

achievement””’" — have drawn considerable resources away from traditional schools, yet

perform below them academically, even “after controlling for student poverty, race, special

education needs, limited language abilities, student mobility rates, and school size.”’®

“Integration is essential,” said one policymaker.579 Minnesota has taken steps toward integration,
and several programs aimed at achieving integration, such as integration districts, are in place.

>73 University of Minnesota Law School, Institute on Metropolitan Diversity, Charter Schools in the Twin Cities: 2013

Update (Oct. 2013), 6, http://www.law.umn.edu/uploads/16/65/1665940a907fdbe31337271af733353d/Charter-
School-Update-2013-final.pdf.

74 University of Minnesota Law School, Institute on Metropolitan Diversity, Charter Schools in the Twin Cities: 2013

Update, 2.

>% Interview 135.

% Interview 182.

> |nterview 162.

>78 University of Minnesota Law School, Institute on Metropolitan Diversity, Charter Schools in the Twin Cities: 2013

Update, 8. There are exceptions to this rule; a handful of charter schools outperform traditional public schools in at

least one standardized test.

" |nterview 162.
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These integration programs, however, are voluntary, not mandatory, and thus have had limited
results to date.”®

Integration has conversely positive effects to segregation’s ill effects. According to one article,
“Attending racially integrated schools and classrooms improves the academic achievement of

minority students, whether measured by test scores, attendance rates, graduation rates, or the

7581

likelihood of attending college.””"" This is, in part, because “minority students who attend

integrated schools are connected to higher-status social networks, which improve their chances of

7582

attending more selective colleges and getting higher-status jobs. Moreover, in fulfillment of

other human rights aims, “racially integrated schools are associated with a reduction in racial

. . 583
stereotypes and greater cross-racial understanding among all students.”

; th .. S ,
Minnesota ranks 16" nationwide in per pupil Nothing short of a massive national
revenue,”® and education accounts for the largest ) ) )

. effort will be required to get all children

percent of the state’s budget.” Across the state,

however, individuals reported that budgetary stress off to a strong start in school.

is one reason immigrant and refugee students are \ v
not always served as well as they could be. Among other issues, cuts have increased staff-to-
student ratios and class size; decreased or completely cut professional development for teachers;

% Ma rgaret C. Hobday, Geneva Finn, and Myron Orfield, A Missed Opportunity: Minnesota’s Failed Experiment

with Choice-Based Integration, 35 William Mitchell Law Review, (2009), 938-39.

*#! University of Minnesota Law School, Institute on Race & Poverty, A Comprehensive Strategy to Integrate Twin
Cities Schools and Neighborhoods, by Myron Orfield, Thomas Luce, Baris Gumus-Dawes, Geneva Finn, and Eric
Myott (July 2009), 1, https://www.law.umn.edu/uploads/ec/fd/ecfdc6101486f404170847f46b03a083/1-

Comprehensive-Strategy-to-Integrate-Twin-Cities-Schools-and-Neighborhoods.pdf.

*8 The Civil Rights Project, Integrating Suburban Schools: How to Benefit from Growing Diversity and Avoid

Segregation, by Adai Tefera, Erica Frankenberg, Genevieve Siegel-Hawley, and Gina Chirichigno (2011), 63. Also
available online at http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-
diversity/integrating-suburban-schools-how-to-benefit-from-growing-diversity-and-avoid-segregation/tefera-

suburban-manual-2011.pdf.

*® The Civil Rights Project, Integrating Suburban Schools: How to Benefit from Growing Diversity and Avoid

Segregation, by Adai Tefera, Erica Frankenberg, Genevieve Siegel-Hawley, and Gina Chirichigno (2011), 4. Also
available online at http://civilrightsproject.ucla.edu/research/k-12-education/integration-and-
diversity/integrating-suburban-schools-how-to-benefit-from-growing-diversity-and-avoid-segregation/tefera-
suburban-manual-2011.pdf.

># National Education Association, Rankings of the States 2012 and Estimates of School Statistics 2013 (Dec. 2012),
39-40, http://www.nea.org/assets/img/content/NEA_Rankings_And_Estimates-2013_(2).pdf. Ranking varies
slightly based on year, term, and methods of measurement.

*% Minnesota Department of Education, K—12 Education Finance Overview 2011-2012 (Feb. 2012), 6,
http://education.state.mn.us/mdeprod/idcplg?ldcService=GET_FILE&dDocName=042213&RevisionSelectionMeth
od=latestReleased&Rendition=primary.
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diminished funding of EL programs, cultural liaisons, and ombudsmen; limited state- and district-
level staff who monitor spending and performance; and prevented or decreased early childhood
opportunities.

“Education has been neglected,” said a state-level expert. “Not just for immigrants. Immigrants are
at the bottom, so [they] feel it with greater strength, but the negative impact of defunding and

.. . . . 586
eliminating systems of support has been developed over many years, and we’re now seeing it.”

A district-level employee in a suburb sighed and said, “Everyone in education is stretched so thin

7287 A teacher in the metro agreed: “The public

that it’s easy for some groups to fall off the radar.
schools have been consistently defunded; a lot of money has been taken away. We aren’t able to

offer the kinds of programs that these students need.”*®

As much as the state is spending, there is widespread agreement that there are not enough
resources allocated to meet the needs of many students, including immigrant and refugee students.
This is perhaps not only a Minnesota experience; a publication on disparities by the Foundation for
Child Development calls for increased investment in education, going so far as to say that “nothing
short of a massive national effort will be required to get all children off to a strong start in
school.”*®

In order to realize their right to an education, all children must be afforded safety and security in
school. Currently, many immigrant and refugee youth fall victim to bullying and experience
disparate effects of harsh school discipline policies. Federal and state laws and policies can help
provide a better framework for district-level policies and practices in these areas.

BULLYING

Some immigrant students reported bullying on account of their immigration status. As most people

7590

know, “kids can be quite cruel...there are some big issues with bullying.”””" Community members

and other interviewees reported multiple accounts of teasing and bullying based on race, skin color,

% Interview 162.

% |nterview 153.

588 .

Interview 179.
> Donald J. Hernandez and Jeffrey S. Napierala, Disparities Among America’s Children No. 1, “Diverse Children:
Race, Ethnicity, and Immigration in America’s New Non-Majority Generation” (Foundation for Child Development,

July 2013), 3, http://fcd-us.org/sites/default/files/DiverseChildren%20-%20Full%20Report.pdf.

> |nterview 119.
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accent, ethnic background,591 and perhaps reflecting contemporary national biases, a significant
number based on real or perceived religious affiliation or national origin.592

A mother in a northern suburb pointed to the oft-cited issue of students targeting Muslim girls who
cover: “In public schools, when girls wear head scarves, they are made fun of a lot. Some people say
‘Aren’t you hot in there? or ‘How can you dress like that?”>**

Evidence of such bullying is also borne out in the 2013 Minnesota Student Survey, which reveals
race, ethnicity, and national origin (one category) and religion (another category) are two main
reasons that students are bullied across the state.”*

When posed the question of whether students felt safe in school, more than one interviewee stated

that physical safety is upheld, but emotional safety, which also affects academic and social

596

outcomes,”” is not.>® A district-level employee said: “The most important thing is that it feels safe

for students and their families. What does safety mean? There are different kinds of safety — there

is physical safety, which | think our schools do a good job with. In terms of emotional safety, we

have more work to do, especially for immigrant students.”>’

598

While some interviewees reported their children were treated well,””" and one reflected that

today’s students “are in a generation of youth that accepts different races and cultures more

7599

willingly, many stories from immigrants and refugees across the state suggest there is a need for

improvement.

Fortunately, much attention is now being paid to the issue of bullying, and new proposed legislation

600

seeks to remedy Minnesota’s current law,” which was found to be the weakest in the nation in a

> Interview 38; Interview 48; Interview 84.

*2 |nterview 18; Interview 24; Interview 35; Interview 73; Interview 101; Interview 127; Interview 157; Interview

161; Interview 167.

593 .
Interview 18.

Minnesota Department of Health, 2013 Minnesota Student Survey Statewide Tables, Table 7 (2013), 7,

http://www.health.state.mn.us/divs/chs/mss/statewidetables/statetablesbygender13.pdf.
595

594

See, for example: Sarah D. Sparks, Social-Emotional Needs Entwined with Students’ Learning, Security, Education

Week, Jan. 4. 2013, http://www.edweek.org/ew/articles/2013/01/10/16environment.h32.html.

% Interview 153; Interview 157.

7 Interview 153.

% |nterview 29; Interview 49.
> Interview 49.

%90 Minn. Stat. § 121A.0695 (2013).
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U.S. Department of Education analysis.601 The Safe and Supportive Schools Act enumerates, among

others, race, ethnicity, religion, and national origin as bases of buIIying.602 Its passage would help to

bring Minnesota closer to a place of compliance with human rights standards.®®

SCcHOOL DISCIPLINE POLICIES

Another contributing factor to insecurity in schools is - N

the escalating national problem of punitive and Multiple community members and
exclusionary school discipline policies in response to interviewees flagged the problem of
non-violent acts committed in schools by minors.
disparate rates of discipline among

Such policies fuel the “school-to-prison pipeline” —a
phrase used to describe the phenomenon of high certain racial or ethnic groups

percentages of young men of color ending up in the . o

juvenile (and then criminal) justice system.

Students of color, including some immigrant and refugee students, are disproportionately affected
by such policies.®® Multiple community members and interviewees flagged the problem of

disparate rates of discipline among certain racial or ethnic groups.605 A Latino community member
remarked that the community is “seeing disciplinary action — tracking children’s behavior and poor

7606

class performance, instead of helping them.””™” An interviewee in greater Minnesota remarked,

“There are also inequities in the school system. For example, a kid may be taunted in school
because he is Mexican. Eventually this builds up and he throws the first punch. Then he gets

suspended and the other kids do not receive any punishment.”*”’

%91 U.s. Department of Education, Analysis of State Bullying Laws and Policies, Exhibit 17, by Victoria Stuart-Cassel,

Ariana Bell and J. Fred Springer (2011), 43-44, http://www?2.ed.gov/rschstat/eval/bullying/state-bullying-
laws/state-bullying-laws.pdf.

%92 Minnesota House of Representatives, Research Department, House Research Bill Summary: H.F. 826 (May

2013), http://www.house.leg.state.mn.us/hrd/bs/88/HF0826.pdf.

%93 The Advocates for Human Rights is part of a coalition supporting The Safe and Supportive Minnesota Schools

Act, led by OutFront Minnesota. OutFront Minnesota, “The Minnesota Safe Schools for All Coalition,”
http://www.outfront.org/safeschools/coalition. At the time of publication, the bill, HF 826/SF 783, was being

considered by the Minnesota legislature.

%% See, for example: Ivory A. Toldson, Tyne McGee and Brianna P. Lemmons, “Reducing Suspension Among

Academically Disengaged Black Males,” http://civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-
remedies/school-to-prison-folder/state-reports/copy3_of_dignity-disparity-and-desistance-effective-restorative-
justice-strategies-to-plug-the-201cschool-to-prison-pipeline/toldson-reducing-suspension-ccrr-conf-2013.pdf.

%% Conversation 6; Conversation 9; Interview 87; Interview 152; Interview 154; Interview 157; Interview 177.

606 .
Conversation 6.

607 .
Interview 87.
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While juvenile delinquency adjudications generally do not make a person deportable,®® contact
with the juvenile justice system can result in an undocumented child being turned over to
Immigration and Customs Enforcement for deportation.®®

In January, 2014, the Departments of Education and Justice released new guiding principles for

610

schools to try to curb these disturbing trends.”” While helpful, the principles lack legal teeth on

their own. Minnesota law stipulates that, in consultation with a range of stakeholders, each school

611
"> and “procedures for

613

board must adopt a discipline policy, to include “minimum consequences

7612

removal of a student from a class, and that this policy should be reviewed annually.

The discipline policy®™ is to include “procedures determined appropriate for encouraging early

%15 This is in keeping with a “focus on prevention” called for by

detection of behavioral problems.
the federal guiding principles. However, referral provisions in the discipline policy are limited to
chemical abuse issues®'® and special education®"” and provide no mechanism for students to receive

other preventative services, such as assessments and other mental health referrals and resources.

In considering an appropriate school discipline policy, authoring committees should first conduct an
audit to find out which groups are most likely to be affected and whether any disparities exist. The
list of committee stakeholders in Minnesota statute includes pupils,®*® which affords schools the
important opportunity to promote meaningful participation from students, particularly those from
populations disproportionately affected.

%% Conviction for immigration purposes is defined at 8 U.S.C. § 1101(a)(48). It does not include delinquency

adjudication.

%9 |nterview 124.
®19y.s. Department of Education, Guiding Principles: A Resource Guide for Improving School Climate and Discipline
(Jan. 2014), http://www?2.ed.gov/policy/gen/guid/school-discipline/guiding-principles.pdf.

" Minn. Stat. § 121A.61, subd. 3(n) (2013).

Minn. Stat. § 121A.61, subd. 3(d) (2013).

Minn. Stat. § 121A.65, (2013).

The law also provides alternatives to suspension, allowing administrative discretion to allow a parent to attend
school with the student or have the pupil attend school on a Saturday, supervised by the principal or “the
principal’s designee.” Minn. Stat. § 121A.575 (2013). It is worth noting the absence of requisite student learning in
the statute, as well as the permission to allow a child to be left alone with a single adult in a school setting for an
entire day without stipulating a background check and other parameters, leaving minors vulnerable to abuse.

®1> Minn. Stat. § 121A.61, subd. 3(j) (2013).

®1 Minn. Stat. § 121A.61, subd. 3(m) (2013).

% Minn. Stat. § 121A.61, subd. 3(k) (2013).

®18 Minn. Stat. § 121A.61, subd. 1 (2013).
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INSTITUTIONAL RACISM

Looking at root causes and unpacking barriers can help schools and communities better
understand, and take steps to address, the complex notion of “institutional racism” that
underlies issues such as disparities in academic outcomes, disparate effects of school discipline
policies, and lack of engagement among immigrant families.

Early childhood and preschool programs have a significant impact on any child’s future academic
success, but can be particularly important for children of immigrant parents who lack familiarity
with the U.S. educational system. Interviewees cited the importance of giving immigrant and

619
”**To address

refugee children “time to acculturate and get used to the learning environment.
these needs, many Early Childhood Family Education (ECFE) programs conduct outreach and offer
services free of charge to native-born and foreign-born families alike. Some schools provide
parents’ kits, which “include colors, letters, numbers...and tips for parents” so that “they can be
part of the team.”®%°

Those who have witnessed or participated in early childhood programs reported many successes. A
school employee who works with young families said that their program “is having a huge impact in
terms of academic socialization. The teachers definitely notice a difference in the students who
come into kindergarten from the program versus those who have been at home with grandma as
the babysitter.”®** “We’re trying to be intentional and close the gap at the beginning,” said a Hmong
cultural liaison. “It is hard to fix later on — for teachers and the whole educational system. If you can

7822 A wealth of scholarship demonstrates the

close the gap in K-3, there is less to deal with later.
need for early childhood programs for all students, including students of color®® and low-income
students,®®* and a particular need to have children reading by grade three.®” There are waiting lists

for early childhood programs, however, as there is not enough funding or space in some areas to

819 |nterview 150.

20 |nterview 150.

2L |nterview 156.

2 |nterview 150.

52 see, for example: Katherine A. Magnuson and Jane Waldfogel, Early Childhood Care and Education: Effects on

Ethnic and Racial Gaps in School Readiness, 15(1) The Future of Children, 169—96 (2005).

524 see, for example: Greg J. Duncan and Aaron J. Sojourner, Can Intensive Early Childhood Intervention Programs

Eliminate Income-Based Cognitive and Achievement Gaps?, 48(4) Journal of Human Resources, 945-68 (2013).

52 see, for example: The Annie E. Casey Foundation, Early Warning Confirmed: A Research Update on Third-Grade

Reading, by Leila Fiester (2013),
http://www.aecf.org/~/media/Pubs/Topics/Education/Other/EarlyWarningConfirmed/EarlyWarningConfirmed.pdf
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626

keep up with demand.””” Nonetheless, in a positive step towards expanding access to early

childhood, Minnesota will fund universal, all-day kindergarten next year.627

When immigrant and refugee students do enter the educational system, there is not always proper
staffing to best serve their needs. Many content area teachers are not fully prepared to meet the
needs of English learners (ELs); there are insufficient numbers of staff who reflect the student
population to bridge language and cultural divides; and there is insufficient staffing for holistic
support, such as mental health professionals.

PREPAREDNESS TO WORK WITH IMMIGRANT STUDENTS

Many educational professionals reported that pre-service training programs have not historically
prepared teachers for the students that now comprise their classrooms. Many teachers did not
receive adequate training in providing remedial assistance and scaffolding for those well below
grade level, nor in teaching to a variety of different cultures. With relatively rapid demographic
change in certain areas of Minnesota, it stands to reason that pre-service programs did not
previously include such emphases. Today, while the situation has improved, multiple interviewees
called for advances in teacher preparation and professional development opportunities,®* including
specific pedagogical strategies to reach English learners (ELs) and “one to two [college-level]

7629

courses of diversity training. (See also “English Learner Services” on page 144.)

Many districts do currently require staff members to participate in cultural competency courses,
however, and interviewees reported that they have invested significant resources in doing 50.5%
There was a wide range of experiences around such professional development, based largely on the
starting point of participants. An EL specialist in a predominately white district said many colleagues
were still only receiving information on a surface level during these trainings. “I heard things like, ‘I
had a great cultural experience with someone the other day; it was with my house cleaner from

Russia.””®

Interviewees also pointed out that diversity trainings have limitations where hardline,
ingrained racism is present. One staff person in a segregated suburb reported: “My white colleague

had someone say to her, ‘1 don’t know what the fuss is about — if we hadn’t brought them here as

%% |nterview 168.

Minn. Stat. § 126C.12 (2013).
Interview 149; Interview 157; Interview 166; Interview 171.

629 .
Interview 171.
630

627

628

Interview 152; Interview 153; Interview 154; Interview 170.

1 |nterview 153.
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slaves, they wouldn’t be doing as well today.””®**

7633

You can’t professionally develop someone not to

be a bigot, rationalized the specialist.

The charge of those training staff, however, is to take individuals where they are at and move them
to a place of understanding so they can more effectively reach all of their students. And for the vast
majority, professional development can be a valuable tool in adapting systems to best serve
immigrant and refugee youth. Interviewees recommended that such training be high quality and

. epe s . 634
“tailored to specific jobs to provide relevance.”

A Hmong liaison involved in professional
development encourages teachers to simply immerse themselves in the culture of their students, if
even for an afternoon at an outdoor marketplace. “One day lasts for the whole year...and even year
after year,” as trust and relationships are established between staff and families and
communities.®®> She encourages administration to give teachers an afternoon to step out of their
comfort zones and experience another’s “authentic culture,” which can help them build this

rapport.636

INSUFFICIENT LEVELS AND REPRESENTATION

Most schools and districts reported a desire for more educational staff, in general. A current
expectation within the educational system is that every student receives individualized attention
and instruction in each class. Teachers and administrators reported, however, that class sizes were

such that individualized attention was not truly possible. “What does ‘differentiate’ mean when you

7637

have 36 students in your class?” asked one teacher. “It’s impossible.””" Another teacher said, “I

have a parent who wants a note sent home every day with details of what her son did in class. What

people don’t understand is | have 167 students every day.”638

In addition, interviewees called for more staff who represent the ethnic, cultural, and linguistic
background of students in all professions within the school. This is an issue of numbers, but also of

proportions, and was one of the major issues reported by both community and systems

639

interviewees.”” Without these professionals, schools expose themselves to a wide range of

2 |nterview 152.

%33 |nterview 153.
834 Interview 153.

%% |nterview 150.

%% |nterview 150.

7 |nterview 169.

%38 |nterview 186.

839 Conversation 12; Conversation 17; Interview 97; Interview 135; Interview 150; Interview 152; Interview 158;

Interview 160; Interview 164; Interview 171; Interview 177; Interview 178; Interview 179 (need for representative
staff); Conversation 2, Conversation 9; Conversation 13; Interview 71; Interview 153 (need for bilingual and
bicultural staff).
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problems and misunderstandings related to language and culture. Moreover, it is important for
students to have role models and see professionals from their background. One staff member said
that when she first arrived at one school, a child shouted from across the room, “Look! A Hmong!”
demonstrating how uncommon it was for him to see a staff member that shared his ethnic
background.®*

Community members also cited a need for “more hiring of bilingual support staff”*** who are able
to provide translation services, provide interpretation for phone calls and meetings with family
members, and communicate with ELs in their native language. Interviewees pointed to a need for
staff who can additionally bridge cultural divides — which can sometimes be as important as
language in communicating.642 Other educational professionals and community members agreed,

7643

saying, “We need cultural liaisons in schools””"” and bemoaning the small number: “[There are] not

7644

enough liaisons between parents and teachers.””™ The importance of representative leadership can

be summarized with this quote from a community member: “I think there are benefits to the whole

. . . . . iy 645
community...when minorities are in these kinds of positions.”

One outstate interviewee reported:
“They hired family liaisons at those two elementary schools, they can really communicate with the
minority parents — it’s a night and day difference. They are bilingual and bicultural and there has
been a huge increase in parent involvement. They’re telling them how to do homework, how to

help their kids in school.”®*

RECRUITMENT, HIRING, AND RETENTION

Funding is not entirely responsible for this gap in staffing. Interviewees reported issues with
recruitment, hiring, and retention practices and policies. Some schools, particularly in greater
Minnesota, do actually have a dearth of qualified candidates. In many other areas around the state,
however, interviewees said that districts are reporting too few applicants or citing lack of
connections within minority communities when they simply lack an effective plan to recruit and
retain these employees.®”’ After an audit revealed the need for more bilingual staff in one district,
an employee said: “What happened is what usually happens.” Instead of a proactive strategy, she
heard things like, ““nobody applies,” ‘we can’t create positions with so many cuts being made,” and

0 |nterview 171.
%1 Conversation 17.

%42 Cconversation 22; Interview 71; Interview 152; Interview 153; Interview 156; Interview 166.

3 |nterview 152.

644 .

Conversation 22.

645 .
Conversation 17.

646 .
Interview 71.

7 Interview 111; Interview 152; Interview 158.
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11648

‘we can’t get them to work here anyway. A staff member in another district reported that she

saw a practice of hiring friends or acquaintances, and not necessarily the most qualified

%49 One interviewee stated simply: “People tend to hire [others] who look like them or are

7650

candidate.
like them, and it creates disparities.

Keeping staff on site can also become problematic. “We want role models in the classroom, but
retaining people of color is a problem because there is not a lot of affinity, especially when they are
up against a situation where they are the only teacher of color.”®®" In addition to feeling isolated,
immigrant staff members can also face hostility or discriminatory treatment by white staff
members.®>” Furthermore, most staff members who are people of color are ending up in lesser
positions and not in positions of Ieadership.653 A community leader recommended the following:
“The most important thing is to really begin a serious recruitment of education professionals that
have to be included at all levels of education administration and education delivery and education
policy-shaping. It is at all levels that you need diverse perspectives. Our approach is incredibly
white, middle-class. Our curriculum, our testing system, is based on that narrow perspective of the
world. That is the most significant challenge that we face. We have a student population that is

totally disconnected.”®>*

ADDITIONAL STAFFING NEED: MENTAL HEALTH PROFESSIONALS

In addition to a lack of diversity in teaching staff, another “barrier is a shortage of psychiatrists —

655 . q
”®>> In Minnesota, there is a severe lack of mental

especially ones who can work with children.
health professionals and guidance counselors available to immigrant and refugee youth,
particularly therapists or pediatric psychiatrists who are from different cultural backgrounds or
who understand the unique challenges of some of these students. This was cited by multiple
interviewees in different communities as being a barrier to student health and success.®*® This
need is in addition to guidance counselors whose primary statutory charge is to assist students

in postsecondary planning.657

&8 Interview 153.

9 |nterview 152.

0 |nterview 111.
1 |nterview 166.

2 |nterview 152.

83 Interview 157.

8% Interview 162.

% |nterview 136.

%% Conversation 13; Interview 96; Interview 129; Interview 130; Interview 136; Interview 144; Interview 148;

Interview 150; Interview 163; Interview 167.
7 Minn. Stat. § 121A.39 (2013).
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According to the Minnesota Department of Education, there were more than 65,000 English

learners (ELs) in 2012-2013, which is 7.8 percent of all K-12 students.®*® This is up from 6.1 percent a

%% While not all immigrant and refugee students require EL services, the majority of

decade ago.
those receiving services are first- or second-generation immigrants or refugees. EL services can play
a vital role in their success. Interviewees reported that overall, most schools did make

. 660
accommodations for ELs

and teachers were trying to work with the resources they had to best
meet their needs. The overarching theme for reported problems was a lack of focused energy,
interest, and concern by the broader school and community for EL services. One district-level staff

661 epe e
"™ Specific issues

member said, “ESL used to be generously funded. Those days are gone.
delineated by interviewees revolved around EL staffing levels and support; training of general
education staff; EL curriculum, pedagogy, and testing; and EL and special education placement

processes.

SUPPORTIVE STAFFING

Levels of EL teachers are generally insufficient. A ratio of 50 students per EL teacher was considered
ideal at the elementary level — an improvement over the 100:1 ratio in years past.®® Interviewees

also expressed a need for additional support by having others within the school focused on the

663

needs of ELs,””" as well as improved administrative support, training of general education staff, and

coordination between content and EL teachers.

Increasing EL instruction is most effective when bolstered by “an active and committed principal

who (a) hires qualified teachers, (b) plans collaboratively with teachers and staff who are involved

7664

in [ELs’] education...and (c) provides ongoing staff development and planning time. One

recommendation to ensure proper support, monitoring, and consistency is to hire a district-level EL

coordinator who is both a language expert and is “licensed as an administrator and has the

27665

credibility of that role.””” This coordinator can help bring issues to the district level and can provide

658

10.
659

Minnesota Department of Education, Division of Student Support, English learner Education in Minnesota: 2013,

U.S. Department of Education, Institute of Education Sciences, National Center for Education Statistics, “Table
47: Number and Percentage of Public School Students Participating in Programs for English Language Learners, by

State: Selected Years, 2002—-03 through 2010-11,” https://nces.ed.gov/programs/digest/d12/tables/dt12_047.asp.

®% One interviewee did report that a charter school refused enrollment because the child was “too low” in English

proficiency. Interview 161.

1 |nterview 171.

2 |nterview 148; Interview 171.
3 |nterview 153; Interview 178.
%% Wen-Jui Han, Bilingualism and Academic Achievement, 83(1) Child Development 300-32 (Feb. 2012).

%5 |nterview 166.
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training on the appropriate role of an EL teacher and assistance when EL teachers end up teaching
other subjects —a commonly cited issue.>®

EL CURRICULA AND PEDAGOGY

International human rights guidelines instruct that “a State must...fulfill (provide) the adaptability of
education by designing and providing resources for curricula which reflect the contemporary needs

of students in a changing world...”*®’

English Learner Education Program Guidelines from the
Minnesota Department of Education call for research-based instruction for ELs, and in order to
move the state closer to this goal, adopted the World-Class Instructional Design and Assessment

(WIDA) standards in 2012.%%®

While beyond the scope of this report to detail all research-based practices in delivery models,
curricula, and pedagogy, “Research-based Recommendations for Effective EL Instruction” on page
146 provides corroborating recommendations that respond to some of the concerns raised by
interviewees. These generally detailed a serious need for increased attention and resources due to

670 672

lacking best practices;669 issues with too much,®”° too little,®’* or varied quality”’” of sheltered

instruction; too little first-language Iiteracy;673 too much testing or using tests that are not culturally
relevant;®’* and too few services for upper-level ELs®”® — whose “social language is wonderful and

they seem to be okay, but it is hardest to make progress.”®’®

EL AND SPECIAL EDUCATION PLACEMENT

Interviewees and community members expressed concerns over student placement in EL and

special education services.®’”” As one outreach employee put it: “When it comes to ELs or disability,

there is conflict and misdiagnosis.”®’®

%% |nterview 153; Interview 169; Interview 171.
667 CESCR, GC No. 13, The Right to Education 9 50, UN Doc. E/C.12/1999/10 (Dec. 1999).

%8 Minnesota Department of Education, Division of Student Support, English learner Education in Minnesota: 2013,

6.

%9 Interview 157.

% |nterview 153.

1 |nterview 169.

72 |nterview 171.
3 |nterview 169; Interview 177.

% Interview 163; Interview 179.

75 |nterview 170.

%78 |nterview 171.

77 Conversation 6; Conversation 19; Interview 84; Interview 94; Interview 99; Interview 127; Interview 130;

Interview 133; Interview 147; Interview 156.

%78 Interview 130.
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With regard to EL services, a member of an immigrant-led advocacy group expressed a common

sentiment: “Some students in [EL classes] shouldn’t be...and some students who should be...are

n679

not Several interviewees blamed this misplacement on decisions based merely on a child’s last

name,®® a second language spoken by the family,®® or an assumption constructed on status as an
immigrant or refugee.®® Some interviewees felt there was a tendency to over-identify students as

needing EL services so that schools would receive more money.683 In addition, individuals felt that

d 7684

“it is hard to get them out once they are place A related concern was that if misplaced,

“students get trapped...and they are not challenged enough.”®® “They aren’t getting the same

. 686
education as other students.”

NATIONAL COUNCIL OF TEACHERS OF ENGLISH: “RESEARCH-BASED RECOMMENDATIONS FOR EFFECTIVE

EL INsTRUCTION”®®7

For Schools and Policymakers: Delineate explicit expectations for ELs; provide research-based
professional development for teachers of ELs; and attend to processes and consequences of

assessment of ELs (i.e., recognize ELs heterogeneity; avoid testing in English exclusively; use
multiple assessments for varying purposes; and adhere to ethical principles of testing.)

For Teachers: Present ELs with challenging curricular content; set high expectations for ELs; use
technology effectively; recognize socio-cultural factors; position native languages and home
environments as resources; teach ELs in grades K-8 the basics of academic literacy; teach ELs in
secondary school to simultaneously develop their skill with academic English and learn content
in a variety of disciplines; and recognize the difference between ELs and under-prepared
students in higher education.

Similarly with special education, individuals reported misplacement of immigrant and refugee
students into special education services. “In [one town], all of the Latino kids that are going to

679 .
Interview 94.

%80 |nterview 94; Interview 127; Interview 133; Interview 147.
681 .
Conversation 19.

682 .
Conversation 6.

%% Interview 94; Interview 127. These interviewees are referring to Minnesota’s per student funding formula that

grants additional dollars for a student if EL services are required in order to cover associated costs to provide such

services.
%% |Interview 147 (quote); Interview 87; Interview 147; Interview 157 (sentiment expressed).
*% Interview 87.

%% |nterview 127.

%7 National Council of Teachers of English, English Language Learners (2008),

http://www.ncte.org/library/NCTEFiles/Resources/PolicyResearch/ELLResearchBrief.pdf.
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7688

kindergarten...are in special education,””™" said an advocate in greater Minnesota. Another

interviewee in a different region of the state said, “They are leveling children with disabilities that

%89 Another interviewee pointed out, however, that “many ELs qualify for

2690

are not diagnosed.’
speech therapy through a special education process.

There is also the basic issue of stigmatization of services and misunderstandings about what
children need and can receive from these services. A suburban interviewee reported: “ESL was
controversial here for a while. A lot of parents were opting out of it because they felt, my kid was
born here, he/she speaks English, and they objected to the kids being pulled out of class, and they

691 . . 692
"> Minnesota law does allow parents to opt out of services,””” and some

really felt it was a stigma.
immigrant and refugee students who could benefit from services do not receive them because their

parent or guardian selects this option.

Conversations suggested that some of the issues were real and others were misperceptions. Both,
however, result in children either not receiving necessary services or children not being challenged
enough because the proper supports are not in place. In order to overcome misunderstandings,
education professionals recommended improved communication with parents, and where possible,
having a staff member from the cultural background of the family convey the information or having

the staff member interacting with the parent be trained by such an individual.*®®

r N

One elementary school teacher said she tries to )
A lot of parents were opting out of

communicate very directly: “I set up an appointment

to talk through and explain the program to parents. | English learner programs because they

want to make sure that they know what the program really felt it was a stigma”
d.”694

is and how exactly it will benefit their chil \ p

With regard to misplacement, an employee in a suburban district reported: “Our district has done a

good job of bringing in communication specialists — it probably helps reduce special education

7695

referrals.”””” A national 2010 journal article trying to unpack the disproportionate representation of

ELs in special education corroborates this, demonstrating the importance of accurate referral

688 .
Interview 99.

% Interview 84.

590 conversation 24; Minnesota Administrative Rule 3525.1343.
Interview 156.

Minn. Stat. § 124D.60 (2013).

%93 Conversation 20; Interview 71; Interview 147; Interview 152; Interview 156; Interview 163.
694

691

692

Interview 176.

% |nterview 156.
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mechanisms.®*®

The new World-Class Instructional Design and Assessment English language
development standards and assessments offer guidance to this end. Educators and administrators
can also access resources on the Minnesota Department of Education’s website to assist with

. 697
evaluation and placement.

Article 7 of Convention on the Elimination of Racial Disparities asserts that “States Parties
undertake to adopt immediate and effective measures, particularly in the fields of teaching,
education, culture and information, with a view to combating prejudices which lead to racial
discrimination and to promoting understanding, tolerance and friendship among nations and racial

7698

or ethnical groups... In order to effect such results at a school level, administrators and staff

must together create a welcoming environment for all students.

HUMAN RIGHTS AND MULTICULTURAL EDUCATION

At the root of xenophobia and racismis lack ~
of understanding and empathy. Numerous We often do role-plays with the children, freezing
individuals recommended educating and then talking about what you could say.

students about human rights principles and Children walk around saying: ‘Don’t be a

about others’ perspectives and experiences,

including immigration, to help provide bystander, intervene.

emotional security and create a welcoming
. 9
environment for all students.®”

The importance of teaching such lessons is reflected in various international documents, such as the
UN Declaration on Human Rights Education and Training’® and UNESCO’s Guidelines for Curriculum
and Textbook Development in International Education.”®" Minnesota requires knowledge of human

%% Dara Shifrer, Chandra Muller and Rebecca Callahan, Disproportionality and Learning Disabilities: Parsing Apart

Race, Socioeconomic Status, and Language, Journal of Learning Disabilities (June 2010),

http://ldx.sagepub.com/content/early/2010/06/24/0022219410374236.

7 Minnesota Department of Education, The ELL Companion to Reducing Bias in Special Education Evaluation;

Minnesota Department of Education, “English learner Disability Resources,”
http://education.state.mn.us/MDE/SchSup/SpecEdComp/EnglLearnDisabiRes/index.html.
%% CERD, Art. 7

Conversation 12; Interview 110; Interview 119; Interview 19; Interview 6; Interview 49; Interview 162; Interview

160; Interview 157; Interview 162; Interview 150.
700

699

UN Human Rights Council Advisory Committee, Declaration on Human Rights Education and Training (2011),

http://www.ohchr.org/EN/Issues/Education/Training/Pages/UNDHREducationTraining.aspx.

7ot UNESCO, Guidelines and Criteria for the Development, Evaluation and Revision of Curricula, Textbooks and Other

Educational Materials in International Education in Order to Promote and International Dimension in Education;
UNESCO, Guidelines for Intercultural Education.
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rights principles,’®® immigration, and cultural diversity insofar as “the wide range of contributions
by and roles open to Americans of all races and cultures,” is to be included in the curriculum, with
special emphasis on “American Indians/Alaskan natives, Asian Americans/Pacific Islanders, Black

. . . . 703
Americans, and Hispanic Americans.”

At the school and district level, it is important that administrators and other school staff continue to
expand anti-bullying programs and integrate expectations of respect for every person’s human
rights into all aspects of the educational experience. One teacher said, “We often do role-plays with
the children, freezing and then talking about what you could say. Children walk around saying:

7% schools can also promote a sense of pride and dignity among

‘Don’t be a bystander, intervene.
students in their ethnic identity, which has been associated with improved academic outcomes for

. . 705
some immigrant students.

Interviews across the state also suggested that different perspectives and histories, including those
of other countries, could be woven in more comprehensively. A Latino man in greater Minnesota
put it this way: “In schools, [they] should teach about different cultures...explain why an immigrant
comes here. A lot of people don’t know about different countries; don’t know anything about

. 706
where the person is from.”

Special attention should be paid to the backgrounds of students in a given school. A Hmong liaison
articulated the connection to student wellbeing by saying:

To feel a sense of belonging and the emotional/identity part, it needs to be included in the
curriculum. That has not been visible in the school. The curriculum has maybe not been
inclusive, where students feel valued. It does impact the students. ... [You] have to be able to
relate to the curriculum and the school to believe you are a part of it...Encourage them to

92 Minnesota Department of Education, Minnesota K—12 Academic Standards in Social Studies(2011), 6.1.3.5.1,
8.4.3.14.1,8.4.3.14.5,9.4.3.12.4,9.4.3.13.4 (human rights), 6.4.4.23.1, 6.4.4.20.2, 7.1.3.6.2, 7.4.4.20.2, 8.4.3.14.2,
9.4.4.16.3,9.4.4.23.3,9.1.3.5.2, 9.4.4.20.2 (immigration),
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=4&cad=rja&ved=0CDoQFjAD&url=http%3A
%2F%2Feducation.state.mn.us%2Fmdeprod%2Fidcplg%3FldcService%3DGET_FILE%26dDocName%3D042018%26R
evisionSelectionMethod%3DlatestReleased%26Rendition%3Dprimary&ei=-
NMGUS87xCKvfAwTIrYGoCA&usg=AFQjCNG_PkWKF1mwhFtvdfoew5fCkTMemQ&sig2=UGTuh0QsGb2G8lew88MFG
g&bvm=bv.61725948,d.bGE.

79 Minnesota Administrative Rule 3500.0550, subp. 1A.

" |nterview 148.

7% Christina Spears Brown and Hui Chu, Discrimination, Ethnic Identity, and Academic Outcomes of Mexican

Immigrant Children: The Importance of School Context, 83(5) Child Development 1477-85 (Feb. 2012).
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