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I. EXECUTIVE SUMMARY

During its 2012 Universal Periodic Review, Tunisia accepted recommendations from
numerous countries to adopt new legislation and develop mechanisms to address violence
against women, domestic violence, discrimination against women (including in personal
legal status, marriage and child custody), and trafficking. As of the date of the submission
of this report, Tunisia has taken limited steps or none at all to implement these
recommendations.

Violence against women in Tunisia is widespread and systemic. Within the country there
are high levels of domestic violence, physical violence, and sexual violence, and as of the
date of submission of this report, the country lacks comprehensive legislation to combat
violence against women. In 2010, it was reported that “one in six married women has faced
sexual violence at least once in her life, mostly by her intimate partner. In the same year,
47.6 percent of Tunisian women ages 18 to 64 had been subjected to at least one form of
violence in their lives. Legal, cultural and social norms often result in inadequate law
enforcement response in cases of violence against women, either refusing to file complaints
or, if the perpetrator is a spouse, pressuring the victims to reconcile privately with the
offender rather than take legal action.

The Tunisian Penal Code contains a loophole through which a perpetrator of sexual
violence may avoid prosecution by marrying his victim. Article 227 bis provides that a
sexual act without violence on a girl under 15 is punished by 6 years imprisonment and 5
years imprisonment if the victim is between 15 and 20 years old. The same article goes on
to provide that in both of these cases, the marriage of the offender to the victim cancels the
prosecution or the execution of the sentence. Recent reports suggest that despite the fact
that polygamy is illegal in Tunisia, there may nonetheless be a practice of customary or orfi
(verbal, non registered) marriages as a means of circumventing the formal system to create
a polygamous marriage.® Such marriages place women in vulnerable situations when the
“husband” abandons them and their children with no rights stemming from legal marriage.

Tunisian law also fails to adequately protect women from sexual harassment and provide
proper legal recourse for the victims. A woman who files a complaint for sexual
harassment could potentially be sued for defamation as well as being criminally prosecuted.
The threat of these potential repercussions often leads women to drop their claims of sexual
harassment rather than risk being sued or prosecuted if they fail to win in court. Statistics
available on the number of prosecutions for sexual harassment show that very few cases are
successful.*

The practice of human trafficking is also a significant issue within Tunisia. Due to the lack
of comprehensive laws against human trafficking, Tunisia relies on less extensive and less



specific legislation already in the Penal Code to combat and investigate human trafficking.
In the judiciary year of 2012-2013, there were a total of 1,279 recorded cases of trafficking
in  persons in  Tunisia, 540 of which were for sexual crimes.’

The authors of this joint stakeholder report suggest that members of the Working Group
urge the Government of Tunisia to respect and implement without further delay its
previously accepted recommendations related to women’s rights.

IMPLEMENTATION OF INTERNATIONAL HUMAN RIGHTS OBLIGATIONS

A. Violence Against Women/Domestic Violence

7.

10.

Status of Implementation: Not Implemented

During Tunisia’s second Universal Periodic Review in 2012, at least six countries made
recommendations accepted by Tunisia to adopt new legislation to eliminate violence
against women.® To date, these accepted recommendations have not been implemented.

Article 46 of the January 2014 Constitution provides in part that the “[S]tate shall take all

necessary measures in order to eradicate violence against women.” Article 23 provides that

“the state protects human dignity and physical integrity, and prohibits mental and physical
3’7

torture.

Currently, however, no specific legislation addressing violence against women exists
in Tunisia. Instead, violence against women is covered under the outdated, generally
applicable provisions of the Penal Code, and rarely enforced in cases of violence against
women such as domestic violence and rape.

The Penal Code does contain some general prohibitions that may be applied to
domestic violence, including provisions establishing that a spousal relationship is an
aggravating circumstance for sentencing purposes in criminal assault and battery cases.

e Under Article 218, an individual who deliberately injures, strikes, or commits any other
violent act or assault, shall be punished with imprisonment of one year and a 1000 dinar
fine. The penalty is increased to two years and 2000 dinars if the perpetrator of the
assault is a descendant or spouse of the victim. If the act is carried out with
premeditation, the punishment shall be increased to a three years imprisonment and a
three thousand dinars fine.

e Article 219 increases the punishment to between 5 — 10 years if the victims suffers
mutilation, loss of a limb or is incapacitated as a result of the violence.
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e Article 319 provides for 15 days imprisonment for violent acts without serious or
lasting consequences on health, although a spousal relationship is not an aggravating
circumstance for sentencing purposes in such misdemeanor level cases.®

However, the application of these Penal Code provisions to situations of domestic
violence is limited both by the language of the law and in practice. Articles 218, 219
and 319 apply only in situations of physical violence, excluding psychological and
economic violence. Further, the restrictive definition of “spouse or descendant” means that
it does not apply to unmarried or divorced intimate partners.

Additionally, articles 218 and 319 both provide that the prosecution, trial or execution of
the sentence is cancelled if the victim spouse or descendant retracts the complaint. Ministry
of Justice statistics on public prosecutions of marital violence complaints show that 65-
72% of complaints were withdrawn or dismissed.’

The Penal Code classifies rape as a crime against morality, rather than as a crime
against persons. Penal Code Article 227 makes rape punishable with the death penalty if
committed with violence or a weapon or on a person under age 10, and provides for life
imprisonment in other cases. The article continues to set the age of consent at 13 years old.

Marital rape is not a crime under the current Penal Code. Furthermore, Personal
Status Code Article 23 requires both spouses to “fulfill their conjugal duties according
to practice and customs,” a provision that is generally understood to mean that sexual
relations constitute a marital obligation. In 2010, the Tunisian National Office of Family
and Population (ONFP) conducted a nationwide survey that documented that violence
against women is a widespread problem in Tunisia. It reported that “one in six married
women has faced sexual violence at least once in her life, mostly by her intimate partner.”*
Forms of sexual violence identified by the survey “included being ‘coerced into sexual
intercourse’, ‘forced to perform a sexual act that they disapprove of’, and ‘forced into
sexual relations after having been beaten.””!!

Tunisian Criminal Code still contains the loophole of Article 227 bis. Article 227 bis
provides that a sexual act without violence on a girl under 15 is punished by 6 years
imprisonment and 5 years imprisonment if the victim is between 15 and 20 years old. The
same article goes on to provide that in both of these cases, the marriage of the offender to
the victim cancels the prosecution or the execution of the sentence. Amnesty
International published an account of a Tunisian rape victim, Amna, who felt pressured into
marrying her rapist after he impregnated her. Amna stated she “chose marriage because
[she] couldn't go back to [her] family with a child unmarried.”*?
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Personal Status Code Article 31 provides that either spouse may seek a fault-based divorce
on the grounds of material or non-material harm caused. Judges will interpret harm as
including domestic violence, in addition to considering such violence as a breach of
Personal Status Code Article 23 requirements that spouses treat each other with care and
maintain good relations. In theory, women victims of domestic violence can file for a fault
based divorce and obtain alimony, a housing allowance and compensation for damages. In
practice, however, high evidentiary requirements of either a confession by the offender or a
medical certificate create barriers to women seeking divorce on these grounds.
Additionally, judges generally will not grant this type of divorce unless there is a criminal
conviction first."

Tunisian law does not currently provide for any protection or preventive remedies
such as civil protection measures or exclusion orders that would remove the violent
offender from the home or forbid him from having any contact with or harassing the
victim.

Violence against women remains a widespread problem in Tunisia. According to the
2010 ONFP study, 47.6 percent of women ages 18 to 64 had been subjected to at least
one form of violence in their lives.* Physical violence (31.7%) was reported as the most
frequent type of violence experienced by women, followed by psychological violence
(28.9%) and sexual violence (15.7%). The ONFP report study revealed that most violence
against women is perpetrated by an intimate partner.® Further, the State Report showed
that in the 2012-2013 judicial year, there were 358 ruled cases of sexual crimes against
women, 81 of which were rape cases.*®

While the ONFP nationwide survey was conducted prior to the December 2010 — January
2011 revolution, government studies, human rights organizations, local activists and media
outlets report perceptions that violence against women has increased since the revolution.
Some sources attribute this to the rise of extremist Islamist ideologies in Tunisia,'’ and
corresponding attitude among the police and others that women are responsible for
violence inflicted upon them if they dressed a certain way or were in the “wrong” place.'®
The Ministry of the Interior reported 46 women murdered in a ten-month period in 2013.%°

Very few women victims of violence in Tunisia report the violence to the authorities.
According to the ONFP study, only 17.8% of women who had experienced violence had
filed a complaint. Likewise, only 3.6% and 2.3% of women identified the police and health
system institutions respectively as sources of assistance they would seek.’’ Women
reported a lack of trust and confidence in the justice system.? Domestic violence and rape
are also underreported due to social and cultural pressures, including the traditionally taboo
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nature of violence against women, a concern to protect the image and reputation of the
victim’s family, and the fear of ending up homeless.??

Police often refuse to intervene when women ask for help, viewing domestic violence
as a private matter.”® When they do intervene, police often try to convince women not to
bring a complaint against their husband. Local activists also report delays in prosecutorial
orders to police to investigate violence complaints (during which time the violent offenders
are free), administrative runarounds, and pressure to withdraw complaints on the part of the
police when women do attempt to report violence. Police stations are insufficiently staffed,
resourced or equipped to receive women victims of violence adequately. One report
indicates at least one instance where a woman complainant was arrested for “insisting too
much” with the police and threatened with being charged with offense of a public officer in
the exercise of his functions. Others report police telling victims of violence, “Filing a
complaint will get you nowhere,” “Stay at your home,” “All women are victims of
violence,” or “That’s not an assault, it’s a minor injury.”**

An additional barrier is the lack of sufficient housing or shelter programs for
survivors of violence. The first government-run shelter and national helpline dedicated to
victims of domestic violence was reportedly opened in 2012.* Amnesty International
reported in November 2015, however, that the helpline is non-operational and the three
shelters (in Tunis, Sousse and Sfax) that can take women victims of violence have limited
space, provide only short-term housing, and encourage mediation with the abuser.?® Local
NGO reports to MRA on the number of shelters ranged from 2 — 4.7

In order to file an assault case, women must first bring a medical certificate establishing the
violence and its severity, and then go to the forensic medical doctor in a public hospital
designated by the judge in order to draw up a report on the nature and length of incapacity
suffered as a result of the violence.?®

Local activists report how judges are reluctant to convict husband for assault in the absence
of visible physical injuries.

In one case we had, the husband would repeatedly beat his wife on
her head between his two hands until she would pass out and then
have to stay in bed. When she went to the public hospital, the
medical report said “There is no trace of violence we can cite.”
Based on this, the judge dismissed the case.?

There is also no comprehensive or consolidated database on the incidence of sexual
violence. Convictions for sexual violence were far below the number of actual incidents.*



Penal code provisions criminalizing sexual relations outside of marriage discourage women
from reporting rape, and women victims of violence from an intimate partner not their
spouse from reporting domestic violence,* out of fear of being arrested themselves. Given
the attitudes prevalent in society and among police that marital rape is something that does
not exist and that women have a duty to obey their husbands, women report judges not
taking sexual violence into account for determining harm or harm in divorce cases.*

26. Since the revolution, there have been some cases of state-sponsored violence and threats
against women that have been reported. One is the case of Meriam Ben Mohamed, who
was raped by two policemen in 2012. The Tunisian Interior Ministry alleged that she had
offered herself to the policemen, and she was charged with infringing good morals. After a
public outcry, those charges were later dropped, and the policemen were convicted of the
rapes.*

27. Proposed Violence Against Women Legislation: Since 2013, the Tunisian government
has announced a pending violence against women bill, although to date the law remains to
be enacted.** As of the date of the submission of this report, a Violence Against Women
bill had been filed with the Assemblée des représentants du people and is currently in front
of the Rights, Liberties and Foreign Relations Commission.*® The 43-article bill proposes
reforms to the Penal Code that would increase penalties for assault crimes, and create new
definitions of and increase penalties for sexual harassment, rape, and sexual relations with
minors. The bill also includes 6 month-protective measures and the creation of a National
Observatory on Violence against Women.

28. Concerns expressed by local activists include the fact that the bill is limited to Penal
Code reforms rather than a comprehensive law with both criminal and civil
provisions, and addresses violence in the family more broadly rather than being a gender
specific, violence against women law. Concerns have also been raised about the lack of
structure, lack of clarity and precision in the language, and vague provisions such as those
in the procedures section providing that prosecutors will have assistants to take complaints.

B. Gender equality and discrimination against women

Status of Implementation: Not Implemented

29. Tunisia accepted recommendations from several countries regarding gender equality and
laws and practices that discriminate against women (including in personal legal status,
marriage and child custody).”® In its UPR Mid-Term Report, Tunisia states that it has
“been [...] implementing programs aim[ed] at contributing to the elimination of patriarchal
attitudes and stereotypes regarding the role and the place of women” for several years,
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although it provides no specifics.*” To date, these accepted recommendations have not been
fully implemented.

1. Polygamy

While polygamy is illegal under Tunisian law, the UN Working Group on discrimination
against women in law and practice has expressed concern about the growing practice of
customary or orfi marriages which may be used as a means of circumventing the formal
system to create a polygamous marriage.®® Concluded verbally and without a written
contract, such marriages frequently occur in rural areas distant from the public
administration. They place women in vulnerable situations when the “husband” abandons
them and their children with no rights stemming from legal marriage. Media outlets in
Tunisia have reported that the practice has increased since the revolution, including among
well-educated and urban Tunisians.*

2. Sexual Harassment

Tunisia has some legislation to combat sexual harassment. Sexual harassment is punishable
with a year imprisonment and 3000 dinar fine under Article 226 bis of Tunisia’s Penal
Code, as amended in 2004. Article 226 quarter, however, provides that the victim’s
complaint is necessary for the public prosecutor to initiate proceedings. Further, under
Article 226(4), “anyone accused of sexual harassment may not only request reparations for
damages incurred, but also initiate a defamation lawsuit, which carries with it criminal
penalties punishable by up to two years’ imprisonment and a fine.”* In other words, a
woman who files a complaint for sexual harassment could potentially be sued for
defamation as well as being criminally prosecuted.*

However, this legislation has not proven effective. Activists have “welcomed the law
concerning sexual harassment but expressed concern that it linked sexual harassment to
safeguarding manners, lacked an adequate definition of harassment and did not contain
adequate provisions for investigating allegations.”* Statistics available on the number of
prosecutions for sexual harassment show that very few cases are successful: one conviction
during the 2008-09 judicial year and 14 convictions during the 2012-13 judicial year.*® In
the 2012-2013 judiciary year, there were 172 sexual harassment cases in first instance
courts and appeal courts, 14 and 158, respectively.*

In a survey of rural women working in agriculture, the Tunisian Association of Democratic
Women found that women reported not only work-related health problems, but also sexual
and other forms of harassment as well as physical, verbal, and psychological violence.*



One in five women reported having been the victim of domestic violence at work, with
47.1% reporting verbal abuse and 29.4% reporting physical violence by their spouse.*®

C. Human trafficking

Status of Implementation: Not Implemented

34. Tunisia accepted a recommendation from Japan related to taking measures with respect to
human trafficking.*” In Tunisia’s recent periodic report to the UN Committee on
Economic, Social and Cultural Rights (Committee) in 2015, it states that the human
trafficking law “is pending submission to the Assembly of the Representatives of the
People.”48

35. Human trafficking is a significant issue in Tunisia, According to Tunisia’s report to the
Committee, in the judiciary year of 2012-2013, there were a total of 1,279 recorded cases
of trafficking in persons, 540 of which were for sexual crimes.* Due to the lack of
comprehensive laws against human trafficking, Tunisia relies on less extensive and less
specific legislation in the existing Penal Code to combat and investigate human
trafficking.”® According to the State party’s 2014 Mid-Term Report, a “draft law on the
fight against trafficking is being prepared in collaboration with” the International
Organization for Migration (“IOM”).>* As of the date of this submission, however, the
Tunisian Parliament had tabled draft anti-trafficking legislation.>?

I1l. RECOMMENDATIONS

36. The authors of this joint stakeholder report suggest the following recommendations for
the Government of Tunisia:

e Pass “the necessary legislation to eliminate gender-based violence,” as recommended by
Denmark, that contains both criminal and civil provisions.>® The Tunisian Government
should collaborate with a wide range of NGOs and experts in the field to ensure that any
draft law contains the essential elements of an effective domestic violence law to
adequately protect victims and hold perpetrators accountable, while taking care to not
cause further harm to victims.>*

e Adopt “law[s] and regulations to combat violence against women, including domestic
violence and marital rape,” as suggested by Honduras.>

e Reforms creating a law combating violence against women should specifically:

o expand the definition of violence against women to include physical, sexual,
psychological, and economic violence, as well as constraint and deprivation of
liberty;



o include a large scope of relationships covered by the law that are not limited to
spouses in legal marriage, but includes others such as fiancés and ex-fiancés, and
ex-husbands;
clearly and specifically criminalize acts of domestic violence;
eliminate the high threshold requirement of incapacity certificates for women to be
able to bring a complaint for violence;

o establish civil remedies including comprehensive protection orders that are part of
the civil procedure code instead of integrated into the Penal Code;

o allow courts, in protection orders, to at least temporarily order child custody and
support to the non-violent parent, and allow courts to enter a protection order as to
the child;

o create a criminal offense for violation of the order for protection with a cross-
reference to any relevant provisions of the criminal laws, such as punishment for
various level of offenses;
prohibit perpetrators from possessing a firearm;
provide for enhanced penalties for other domestic violence-related criminal
offenses;

o increase police resources to respond to violence against women, including an
adequate number of and sufficiently trained personnel and facilities;
increase police powers to intervene in violence against women cases;
include provisions on implementation of the law, including training of relevant
professionals, monitoring and evaluation of the law, and funding of the
implementation of the law;

o ensure that inter-agency task forces that create a coordinated community response
to domestic violence are established and adequately funded to provide for effective
services.

Amend the Penal and Personal Status Codes to explicitly criminalize marital rape and
eliminate the requirement that spouses “fulfill their conjugal duties according to practice
and customs,” respectively.

Abolish Penal Code provisions that allow a perpetrator of sexual violence to escape
prosecution for marrying his victim.

Abolish Penal Code provisions allowing cancellation of the prosecution, trial or
execution of the sentence when victims retract the complaint.

Create a legal framework and provide state financial support for shelters and housing to
female victims of violence.

Ensure that the standard of providing a shelter/safe place for every 10,000 members of
the population, located in both rural and urban areas, capable of accommodating
complainant/victims and their children is upheld.



e Strengthen the current legal framework with respect to NGO-run shelters for women
victims of violence. Increase the support that the government provides to these NGO-run
shelters.

e Ensure that the State adequately and consistently supports and funds NGOs to continue
regular trainings on women's human rights, domestic violence and implementation of the
law for police, prosecutors, judges, social services, and child protection authorities.

e Increase the coordinated community response among NGOs, police, courts, the DSA,
health care providers and the media.

e “Implement all measures to combat impunity, initiate proceedings against the
perpetrators of human rights violations and provide compensation for victims,” as
recommended by Belgium.>®

e Establish the supremacy of international human rights conventions to which Tunisia is a
party and of the direct applicability and justiciability of such conventions in domestic
courts.

e Sect up “a comprehensive strategy to eliminate [...] discrimination against women that still
exists in the national legislation, in particular concerning marriage” and “effective and
equal access to justice,” as recommended by Poland.”

e Pass a specific human trafficking law.

'We thank Mounira Balghouthi, civil society activist from Kairouan, Naama Nsiri, attorney from Sfax, and Khadija
Arfaoui, freelance feminist researcher and activist from Tunis for their contributions to this report.
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