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EXECUTIVE SUMMARY

The Advocates for Human Rights (“The Advocates™) is a volunteer—based nongovernmental
organization committed to the impartial promotion and protection of international human
rights standards and the rule of law. The Advocates conducts a range of programs to
promote human rights in the United States and around the world, including monitoring and
fact finding, direct legal representation, education and training and publications. Established
in 1983, The Advocates has produced more than 75 reports documenting human rights
practices in more than 25 countries and holds special consultative status with the Economic
and Social Council.

In addition to providing services to and advocating on behalf of the rights of migrants,
refugees, and asylum seekers in the United States, The Advocates is committed to the
elimination of the death penalty worldwide and to ensuring human rights protection for
women around the world. In this submission, The Advocates provides information and
makes recommendations on these three important issues in the United States under Sections
B and C as stipulated in the General Guidelines for the Preparation of Information under the
Universal Periodic Review.'

PROMOTION AND PROTECTION OF HUMAN RIGHTS ON THE GROUND

A. Right to life, liberty, and security of the person, right to due process, right to

equal protection before the law, right to freedom from racial discrimination, right to
freedom from torture, right not to be arbitrarily deprived of life: DEATH PENALTY

3.

4.

The death penalty in the United States violates several human rights standards set forth in
treaties. Prime among them are right to freedom from torture, right to equality before the
courts, right to freedom from discrimination, right to liberty and security of person, and the
right not to be arbitrarily deprived of life. Currently, the United States federal government, as
well as thirty-five states retain the death penalty.2

Innocence: The death penalty in the United States violates human rights regarding due
process of law, right to liberty and security, and equal protection of law by subjecting
innocent people to punishment. Since 1973, 139 innocent people in the United States have
been exonerated from death row because they were wrongly convicted, including nine who
were released in 2009.> Additionally, evidence suggests innocent people, including Cameron
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Todd Willingham in Texas, may have been wrongfully convicted and executed in the United
States.”

Racial Disparities: Studies have shown the application of the death penalty in the United
States has a disparate racial impact. The racial disparity violates the United States’
obligations under the International Convention on Civil and Political Rights and the
International Convention on the Elimination of All Forms of Racial Discrimination. Studies
show defendants convicted of killing white victims are more likely to receive death sentences
than defendants convicted of killing African-American victims.” A 2007 study showed
African-American defendants received the death penalty at three times the rate of white
defendants where the victims were white.® A report by the American Bar Association in
2007 concluded African-American defendants are sentenced to death more often than
similarly situated white defendants.’

Lethal Injection: Death by lethal injection can result in severe and excruciating pain
violating human rights obligations related to torture and cruel and unusual punishment.
Reports show executions by lethal injection can last over twenty minutes and lead to severe
suffering, burns, and convulsions.® Certain states ban the use of the drugs used in lethal
injection executions on animals, but continue to use the drugs for death penalty executions.’
The problems associated with lethal injection were of such concern that the U.S. Supreme
Court granted certiorari to hear a challenge to Kentucky’s lethal injection process. In 2008,
the United States Supreme Court allowed the continued use of a method of execution by
lethal injection challenged by Kentucky death row inmates.'® Yet, problems persist with
states’ lethal injection procedures: on September 15, 2009, during the attempted execution of
Romell Broom, Ohio officials spent over two hours attempting to locate a suitable vein to use
for the lethal injection before finally postponing his execution.''

Recommendation: Given the discriminatory and arbitrary application of the death penalty,
potential pain and torture inflicted during lethal injection procedures, and the execution of
innocent individuals, the U.S. and U.S. states should immediately abolish the death penalty
and commute all death sentences to a life imprisonment term.

B. Equality and non-discrimination: HUMAN RIGHTS OF WOMEN

The United States has committed to combating human rights violations against women
through a number of international treaties. The United States has ratified the International
Covenant on Civil and Political Rights, the International Convention of the Elimination of
All Forms of Racial Discrimination, the Convention Against Torture, and Other Cruel,
Inhuman or Degrading Treatment or Punishment, and the United States has also signed, but
not ratifi162d the Convention on the Elimination of All Forms of Discrimination Against
Women.

Domestic Violence and Child Custody: Domestic violence violates numerous human rights
obligations including the right to equal protection under the law and the right to due process
under the law. Domestic violence victims in the United States face additional harm when
confronted with child custody disputes in the court system. State family courts consider
statutory best interest factors in reaching child custody decisions." Currently, six states do



10.

1.

12.

13.

14.

not include domestic violence in the best interest factors and twenty-six states do not have a
rebuttable presumption against awarding custody to a batterer.'* The United States has
recognized that protections should be implemented to provide for supervised visitation and
the safe exchange of children in situations involving domestic violence."” As of 2006, thirty-
six states did not have statutes regarding supervised visitation progralms.16

In 2007, ten mothers along with national and local organizations brought a suit against the
United States before the Inter-American Commission on Human Rights claiming that their
human rights were violated because custody was awarded to abusers.'” Additionally in 2007,
another mother brought an action against the United States before the same commission
raising claims of human rights violations related to her domestic violence case and the
subsequent killing of her three dalughters.18

A 2008 study of the New York City family courts found tremendous shortcomings in
protecting the custody rights of battered woman.' The study found a system that was biased
against the victims of domestic abuse when making custody determinations.” Interviews
with domestic violence victims regarding custody proceedings revealed violations of judicial
procedure, a failure by the courts to recognize domestic violence, and skeptical attitudes
toward victims by government officials.”’

States differ greatly in the definition of domestic violence. Only a limited number of states
include threats, coercion, and psychological abuse as well as physical violence in statutory
definitions of domestic violence.”> The failure to properly classify abusive behavior as
domestic violence prevents the behavior from being properly considered in custody
determinations resulting in further human rights violations.

Recommendations:

U.S. states should pass laws where a finding of domestic violence creates a presumption that
it is not in the child's best interest to be placed in the sole or joint custody of the perpetrator.
U.S. states should pass laws stating the court may award the perpetrator of domestic violence
visitation rights only if adequate measures to protect the child's and the mother's safety can
be made and allowing the court to impose additional measures necessary to ensure that the
visitation does not endanger the child or mother.

U.S. states should develop guidelines for child custody determinations that incorporate
domestic violence concerns. These guidelines require courts to screen for domestic violence,
and provide that an abuser will not be awarded custody unless he can prove he is not a danger
to the child or the mother. When domestic violence is an issue, custody negotiations should
never be the subject of mediation.

Sex Trafficking: Sex trafficking is a form of slavery resulting in human rights violations.
The United States has committed to combating sex trafficking through a number of
international treaties. The United States has ratified both the United Nations Optional
Protocol to Prevent Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the United Nations Convention against Transnational Organized
Crime, and the Optional Protocol to the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography.” Additionally, the United States
Congress passed the Trafficking Victims Protection Act.**
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The United States government has authorized and funded human trafficking task forces to
enhance and coordinate anti-trafficking efforts between federal and local law enforcement
agencies and non-profit orgalnizaltions.25 The United States State Department conducts a
yearly review of anti-trafficking efforts and issues an annual report.”® The Department of
Health and Human Services implemented and continues to fund the Rescue & Restore
Victims of Human Trafficking public awareness campaign.?’

Gaps exist in the implementation of United States law enforcement efforts to combat sex
trafficking. A fully protective comprehensive legal scheme to fight sex trafficking should
include criminal statutes, civil remedies, and the protection of victims. Currently, a number
of efforts are under way in states to implement sex trafficking legislation.”® However, nine
states lack statutes that criminalize trafficking in persons.” Additionally, studies show first
responders and other law enforcement officers are not properly trained to identify and
investigate sex trafficking.*

Sex trafficking frequently crosses jurisdictional boundaries, and therefore, coordinated
efforts among neighboring jurisdictions are necessary to combat sex trafficking.
Additionally, sex trafficking prevention requires efforts from multi-disciplinary teams
including first responders, social workers, and legal officials.”! Currently, only seventeen
states have statewide anti-trafficking task forces.”

Improvements also need to be made in the treatment and support of victims of sex
trafficking. Sex trafficking victims are often called “prostitutes” and treated as criminals
rather than victims.* As of 20009, only nineteen states have laws providing resources or
protection for victims of human trafficking.** In addition to providing resources and support
for victims, criminal justice efforts need to focus on criminal enforcement against the
perpetratorgsinvolved in sex trafficking crimes, including the traffickers, pimps, and buyers
or “johns.”

Recommendations:

Both federal and state government agencies, healthcare providers and service providers
receiving federal or state funding should be trained and mandated to use human trafficking
screening protocols particularly in cases where they encounter individuals presenting as
“prostitutes” or as juveniles who are truant, delinquent or in need of protection.

Rather than treat trafficked persons as criminals, federal and state prosecutors should provide
practical assistance to trafficked women and girls based on their status as crime victims.
Congress should continue to allocate funds to address the gaps for trafficked U.S. citizens
and lawful permanent residents, including funding for long-term housing and supportive
services. In particular, funds should be allocated to emergency, transitional and long term
permanent housing. States should direct federal funds to address current gaps in housing and
supportive services for trafficking victims.

C.  Rights of MIGRANTS, REFUGEES AND ASYLUM SEEKERS™
The United States’ immigration system, while generous in many ways, is riddled with

systemic failures to protect human rights and meet international human rights obligations,
including the rights to due process and fair deportation procedures,’’, freedom from arbitrary
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and inhumane detention, ** protections from refoulement for refugees, % freedom from
discrimination,*® and family unity*' Some violations result from the statutory framework
itself, while others are a matter of administrative policy or agency practice.

We welcome the recent efforts of the United States to begin to correct some of the most
egregious human rights violations in the immigration system. Nonetheless, serious human
rights violations continue. In violation of ICCPR article 13, United States immigration laws
impose mandatory removal (deportation) without a discretionary hearing in a broad category
of cases.*” The United States also fails to ensure that all non-citizens have access to
representation during their expulsion hearings; in 2008, approximately 57% of all removal
cases (84% of detained cases) completed were unrepresented.43

Further, expansion of the U.S. immigration enforcement system, has tremendous, negative
implications on the protection of the human rights of non-citizens in the United States.**
Today Immigration Customs and Enforcement (ICE) operates the largest detention and
supervised release program in the United States, with a total of 378,582 non-citizens from
221 countries in custody or supervised by ICE in fiscal year 2008.* Highly publicized cases
illustrate a systemic disregard for the rights to necessary medical care in detention, humane
conditions of detention, and treatment respecting basic human dignity.46

Problems with the asylum and refugee protection systems have resulted in denial of
protection to bona fide refugees. The arbitrary one-year filing deadline for filing asylum
claims, denial of protection against refoulement for those who have been convicted of minor
crimes, and a sweeping definition of “material support” of “terrorist activities” have seriously
undermined the United States’ compliance with the obligations under the Refugee
Convention and the ICCPR.*’

Finally, the United States regularly fails in its obligation to consider the unity of the family in
its immigration laws, policies, and practices. An estimated 1,012,734 family members have
been separated by deportation between 1997 and 2007.*® Mandatory deportation and
detention laws without discretionary hearings to consider family ties, measures that bar
permanent residence for people who illegally enter or are unlawfully present in the U.S., and
extraordinarily long backlogs for immigrants visas based on close family relationships mean
that families face years, decades, and even permanent separation. Refugees also face
prolonged separation from families. Denial of asylum based on the one-year filing deadline,
denial of reunification for families based on alleged “material support” of terrorism, the
indefinite closure of refugee resettlement based on family unification, and a legal definition
of family relationships that fails to recognize the reality of family disruption in refugee crises
all contribute to the United States’ failure to respect the unity of the family.

Recommendations:

U.S. government should reform the U.S. immigration system to ensure that the ICCPR’s
obligations to protect due process and family unity are met including: ending of automatic
criminal prosecutions for border crossers and other streamlined procedures which fail to
protect non-citizens’ rights to due process, access to counsel, presentation of their case before
a judge, and other fundamental safeguards of fairness.



o U.S. government should reform the immigrant detention system to end reliance on detention
as a cornerstone of immigration enforcement policy, end arbitrary detention by providing
individualized custody hearings for all detainees and ensure that all those who must be
detained are held in non-penal facilities and afforded humane treatment which recognizes
their inherent human dignity and immediate passage of enforceable rights-respecting
detention standards. Ensure that all places of immigrant detention, including short-term
facilities, adhere to these standards.

o U.S. government should reform of the U.S. refugee and asylum system to ensure that the
United States meets obligations under the 1951 Convention and ensure that exclusions from
refugee protection complies with the 1951 Convention.

APPENDIX

Sex Trafficking Needs Assessment for the State of Minnesota (full report);(Originally
published September 2008; revised edition October 2008) available at
http://www.advrights.org/sites/608a3887-dd53-4796-8904-
997a0131ca54/uploads/REPORT FINAL.10.13.08.pdf
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