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I. EXECUTIVE SUMMARY
ICCPR General Comment 15 (Twenty-seventh session, 1986) sets forth the position of aliens under the Covenant.  The general rule is that each one of the rights of the Covenant must be guaranteed without discrimination between citizens and aliens.   Further, Article 13 requires certain due process guarantees for lawfully present aliens who are being removed from the country.  ICCPR General Comment 15 also states that States parties should give attention to the position of aliens, both under their law and in actual practice.  This report identifies and makes recommendations to address the following violations in U.S. law and practice:
VIOLATIONS OF ARTICLE 13 RIGHT TO DUE PROCESS FOR ALIENS IN 
REMOVAL PROCEEDINGS 


· The U.S. expedited removal procedure does not provide sufficient due process to enable aliens with valid asylum claims to effectively pursue their right against expulsion.

· Immigration inspectors fail to consistently 1) refer asylum seekers for a credible fear review; and 2) inform asylum seekers of their right to credible fear review.

· Detained aliens in expedited removal are not always provided with interpreters.

· Asylum seekers are detained under unsuitable conditions and personnel at the institutions where they are detained are not given adequate training to understand and work with asylum seekers.  
· Asylum seeker are denied the right to challenge parole decisions.  
· Procedural changes at the Board of Immigration Appeals (“BIA streamlining”) has undermined asylum seekers’ due process rights and may be leading to denials of meritorious asylum claims. 

· Limitations on judicial review deny many aliens the ability to challenge the legality of detention and removal orders.  
· Whole categories of aliens (for example, asylum seekers who apply after one year in the U.S.) are denied any access to federal court review based on an array of procedural bars.

· The application of the “Material Support of Terrorism” bar to admissibility violates U.S. obligations to ensure access to refugee protection.  
· The closure of public immigration court hearings for “special interest removal hearings” violates articles 14 of the ICCPR.  
· The U.S. imposes heightened standards that limit the ability of torture survivors to access protection from refoulement under the Convention Against Torture (CAT).

· Legislation such as the IIRARA and REAL ID Act have limited the ability of individuals who may be eligible for CAT relief to avail themselves of protection.

· As implemented in the U.S., CAT Article 3 provides an extremely limited form of protection from refoulement.

VIOLATIONS OF ARTICLE 13 RIGHT TO EFFECTIVE REMEDY (ACCESS TO COUNSEL) IN REMOVAL PROCEEDINGS 
· The U.S. denies access to counsel in expedited removal proceedings. 
· The U.S. provides no meaningful access to counsel for individuals in removal proceedings.  
· Faced with prolonged confinement in poor conditions, individuals who have valid asylum claims are effectively forced to stipulate to removal.  
VIOLATIONS OF RIGHTS OF JUVENILE ALIENS IN REMOVAL 
PROCEEDINGS (Articles 10, 13 and 24)

· Children’s detention facilities fail to meet the requirements of the ICCPR.  
· The manner in which children are detained discourages them from pursuing their right to seek asylum and other forms of relief.  
· Juvenile aliens’ access to counsel is insufficient.  
VIOLATIONS OF THE RIGHTS OF LAWFUL PERMANENT 

RESIDENTS IN REMOVAL PROCEEDINGS (Articles 13, 17, 23 and 24)
· The expansion of deportable offenses and limitations on discretionary relief violates lawful permanent residents’ right to family integrity.  
· Mandatory removal violates legal permanent residents’ right to individualized review.  
· The U.S. failure to consider the interests of any minor children violates the right of the child to special protection.  
VIOLATIONS OF THE RIGHTS OF MIGRANT WORKERS (Articles 2, 14, 22 
and 26)
· The U.S. discriminates against migrant workers through its exclusion of categories of workers from full protection under its labor laws.
· U.S. Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB,   has both directly and indirectly affected the rights to equal protection and nondiscrimination for this vulnerable group of migrant workers in irregular status.  
· Hoffman Plastics has limited judicial remedies for undocumented workers.   
The U.S. has failed to protect the existing labor rights of migrant workers on the Gulf Coast following Hurricane Katrina.

· II.
VIOLATIONS OF THE RIGHTS OF REFUGEES, ASYLUM 
SEEKERS AND OTHER ALIENS IN NEED OF SPECIAL 
PROTECTION
A. INTRODUCTION

1.  In its 1995 Concluding Observations, the Human Rights Committee expressed concern that excludable aliens in the U.S. enjoyed a lower standard of due process.  Unfortunately, through a combination of legislative and regulatory changes over the past 10 years, access to due process and effective remedy has been significantly curtailed for aliens who are in the process of being expelled from the U.S.  Some of the measures that have impacted the rights of refugees, asylum seekers, and other vulnerable aliens include:

· The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (“IIRAIRA”) established the expedited removal system, including the creation of the credible fear screening process for asylum seekers. The expedited removal procedures do not provide sufficient due process to enable aliens with valid asylum claims to effectively pursue their rights against expulsion under Article 13 of the ICCPR.
· Procedural reform at the Board of Immigration Appeals (“BIA”) has drastically reduced the possibility of appeal and increased the denials of meritorious claims. 

· The REAL ID Act of 2005 further curtailed judicial review of many issues relevant to removal decisions. As a result of these changes, most aliens challenging removal now find appeal to a higher authority impossible to obtain, and those whose cases are reviewed are not sufficiently protected against removal.    
· The USA PATRIOT Act of 2001 and the REAL ID Act created a new bar to admissibility for individuals who provide “material support” to a terrorist.  As a result of the material support bar, thousands of refugees who were coerced into providing food or services to terrorist groups have been refused U.S. protection. 
· After 9/11, new administrative practices have allowed immigration judges to close public immigration proceedings deemed to be of “special interest” because of national security.  More than 600 such hearings have taken place. 
· Implementing regulations for the Convention Against Torture have failed to create adequate legal mechanisms and procedures to fully implement the non-refoulement obligation.
2. In addition, the U.S. fails to provide any meaningful access to counsel in removal proceedings.  The U.S. does not provide counsel and referrals to pro bono attorneys are ad hoc; as a result, most aliens appear in removal proceedings without representation. Aliens in expedited removal cannot contact an attorney until they are referred to a credible fear hearing.  Further, prolonged and poor detention conditions have resulted in aliens with valid asylum claims chosing to stipulate to removal rather than waiting in detention for a determination of their cases.
3. The U.S.’ treatment of juveniles in immigration custody also violates the ICCPR. Although transfer of custody of “unaccompanied alien children” from DHS to the Office of Refugee Resettlement has improved conditions, their treatment still merits concern, including the commingling of juvenile and adult detainees and the separation of immigrant families. Further, juveniles’ ability to pursue asylum claims are severely impaired by the lack of access to counsel. 
B.
VIOLATIONS OF DUE PROCESS IN REMOVAL PROCEEDINGS 
(Article 13)
4. The Committee’s General Comment 15 provides that “[a]n alien must be given full facilities for pursuing his remedy against expulsion so that this right will in all the circumstances of his case be an effective one.”  The Comment further provides that “[a]liens have the full right to liberty and security of the person,” and if lawfully deprived of their liberty, “they shall be treated with humanity and with respect for the inherent dignity of their person.”

5. While the particular rights of article 13 only protect those aliens who are lawfully in the territory of a State party, the Committee’s General Comment 15 notes, “However, if the legality of an alien’s entry or stay is in dispute, any decision on this point leading to his expulsion or deportation ought to be taken in accordance with article 13.”
  This provision is particularly relevant to asylum seekers, who are “rarely in a position to comply with the requirements of legal entry.”
  Article 31(1) of the Convention relating to the Status of Refugees prohibits the imposition of penalties on refugees whose entry or presence within a country is illegal, so long as there is good cause for such irregular entry or presence.

Expedited Removal  

6. Under the 1996 Illegal Immigration Reform and Immigrant Responsibility Act (“IIRAIRA”), immigration inspectors at U.S. airports and borders were given the power to order the immediate deportation of persons who arrive in the U.S. without proper travel documents.  In Paragraph 237 of its Periodic Report, the U.S. explains that under this procedure, referred to as “expedited removal,” aliens are generally not provided a hearing before an immigration judge unless they are found to have a “credible fear” of persecution or torture in their country of origin. 

7. The expedited removal procedure does not provide sufficient due process to enable aliens with valid asylum claims to effectively pursue their right against expulsion.  Under the expedited removal procedure, an asylum officer can bar a person from entering the United States for five years or life, depending on the particular ground(s) alleged in the case.  An officer prepares and implements the decision to order a person removed, providing the asylum seeker with no meaningful opportunity for further administrative or judicial review, thus placing asylum seekers at risk of improper return (refoulement).
  These same problems with expedited removal also apply to aliens claiming relief from refoulement under Article 3 of the Convention Against Torture (“CAT”). 
8. Immigration inspectors fail to consistently refer asylum seekers for a credible fear review.  Fifteen percent of arriving aliens observed in a 2005 study by the U.S. Commission on International Religious Freedom were not provided a credible fear interview, even though they had expressed a fear of return to the inspector.
  Of particular note were seven cases where aliens expressed fear of political, religious or ethnic persecution, which are grounds for asylum under U.S. and international law, and the inspector incorrectly represented on a sworn statement that the applicant had stated that he or she had no fear of return.

9. Immigration inspectors fail to consistently inform asylum seekers of their right to credible fear review.  The USCIRF Study observed that failures to refer aliens who expressed a fear of return may have resulted from inspectors failing to apprise aliens of their rights.  Although Department of Homeland Security (“DHS”)  regulations require inspectors to inform aliens that they may ask for protection if they have a fear of return, in approximately half of the inspections studied by USCIRF, inspectors failed to inform the alien of that right.  Notably, aliens who were informed of their right were seven times more likely to be referred for a credible fear determination than those who were not.
  

10. Detained aliens are not always provided with interpreters.  The isolation and confusion many detainees in expedited removal experience is compounded in some cases because they are not provided interpreters.   For example, a 2000 report by Human Rights First documents at least ten cases of asylum seekers wrongfully removed under expedited removal and notes that, in at least four of those cases, the asylum seeker was never provided with interpreter services.
  This practice also violates ICCPR Article 14.
 
11. Asylum seekers are detained under unsuitable conditions and personnel at the institutions where they are detained are not given adequate training to understand and work with asylum seekers.  Most asylum seekers are detained under conditions which may be suitable in the criminal justice system, but are entirely inappropriate for asylum seekers fleeing persecution.”
  The USCIRF Study found that only one facility (out of the 20 that house more than 70 percent of the asylum seekers in expedited removal) informed its line officers or guards which detainees were asylum seekers.  In addition, staff at very few facilities were given any training designed to inform them of the special needs and concerns of asylum seekers, such as psychological problems faced by victims of torture.
 
12. Recommendations With Respect to Expedited Removal:
· The U.S. should improve training and quality assurance practices for inspections officers to ensure that aliens in expedited removal are informed of their right to a credible fear interview and that aliens who express such a fear are, in fact, afforded an interview. 
· The U.S. should provide specialized training to enable immigration inspectors and detention facility staff to better understand and work with a population of asylum seekers, many of whom may be psychologically vulnerable due to the conditions from which they are fleeing. 
· The U.S. should create a reliable inter-bureau system that tracks real-time data of aliens in expedited removal proceedings.  There is currently no capability to track statistics of aliens from the beginning of the expedited removal process from the port of entry, through detention, and up until the completion of the hearing before an immigration judge.  Such technology and standards would improve the communication of services to, and direct care of, detainees.

Decisions and Appeals

13. With respect to decisions and appeals, Paragraph 240 of the U.S. Periodic Report explains only that a decision of an immigration judge in a removal hearing may be written or oral and that appeal from the decision lies with the Board of Immigration Appeals (“BIA”).  The report fails, however, to address widespread judicial and public criticism of recent BIA procedural reforms that have undermined asylum seekers’ due process rights.

14. Asylum seeker are denied the right to challenge parole decisions.  Asylum seekers who present themselves at a U.S. port of entry are considered ‘arriving aliens” who may be “paroled” into the U.S. in order to apply for asylum.
  The DHS acts, in effect, as both judge and jailer with respect to parole decisions for asylum seekers. If parole is denied by DHS, the decision cannot be appealed to a judge, even an immigration judge. While immigration judges can review DHS custody decisions for other immigration detainees, they are precluded from reviewing the detention of “arriving aliens.”  Thus, asylum seekers may be removed from the U.S. without having had the opportunity to apply for asylum. 
15. BIA “streamlining” undermines asylum seekers’ due process rights.  In August 2002, the BIA implemented a range of procedural changes, including expanding the use of single-member review of Immigration Judge decisions, making such review the rule rather than the exception for the majority of cases; eliminating de novo review of factual issues; expanding the use of summary dispositions and affirmances without opinion; and reducing the size of the BIA from 23 members to 11.
  In an overwhelming majority of appeals, the BIA is the court of last resort, as parties often do not know how to access the federal courts, are prevented from doing so by language barriers, or cannot afford to seek judicial review.  The federal courts, moreover, are not permitted to review many types of immigration decisions, such as a finding of deportablity on certain criminal grounds or ineligibility to apply for asylum for filing after the one-year filing deadline.  In this context, the quality of the administrative appeal is of paramount importance.  
16.  In 2003, at the request of a commission of the American Bar Association, the law firm of Dorsey & Whitney prepared a study on the impact of the BIA’s new procedures.  The report noted that in many cases, federal courts were finding immigration judge’s opinions to be based on “sheer speculation” or “upon a fundamental misunderstanding of the law.”
  Indeed, numerous federal courts of appeal have criticized immigration judges for what they call “a pattern of biased and incoherent decisions in asylum cases.”
  The Seventh Circuit’s recent decision in Benslimane v. Gonzales, illustrates the seriousness of these problems.
  There, the court commented that “the adjudication of these cases at the administrative level has fallen below the minimum standards of legal justice,” noting that “[i]n the year ending on the date of the argument [September 23, 2005], different panels of this court reversed the [BIA] in whole or part in a staggering 40 percent of the 136 petitions to review the Board that were resolved on the merits.”
 
17. BIA “streamlining” may be leading to the denial of meritorious claims.  According to the Dorsey & Whitney report, by October 2002, summary affirmances had increased from between two to three percent of all cases to almost 60 percent; at the same time, dispositions in favor of noncitizens declined.
  Before the reforms, individual petitioners obtained relief in approximately 25 percent of BIA cases; by October 2002, after the reforms had been implemented, that percentage fell to about ten percent.
  
18. Recommendations with respect to decisions and appeals:

· Each case should have a written decision that addresses the errors raised by the appellant, the basis for determining that the case was correctly decided below, the specific legal precedents on which the decision is based, and the reason that the case was assigned to a single BIA member.  This will ensure that the members give more than cursory review of the record and decision below and provide serious considerations to the issues raised by the appellant, as well as ensuring meaningful judicial review in the courts of appeals. 

· Affirmances without opinion should only be allowed where the BIA agrees completely with the decision and the reasoning of the immigration judge.

· Single-member review should not be allowed in any case where judicial review would be foreclosed, such as a finding of deportability on certain criminal grounds or ineligibility to apply for asylum for filing after the one-year filing deadline.

· Reconsideration by a three-member panel of whether or not a case was appropriately decided by a single BIA Member should be available whenever a removal order is affirmed by a single Member. 

· De novo review is a valuable and time-proven tool and should be reinstated: It allows the BIA to re-examine the facts, clear up any factual errors, mistakes or confusion and decide a case on its true facts. De novo review also would reduce the pressures on the federal courts.  Judicial review of immigration decisions is paramount and must be preserved, but the federal courts should not be burdened with cases that can be resolved by meaningful administrative review.
· Expand the number of members on the BIA to accommodate the increasing number and complexity of cases before the immigration courts.
Judicial Review

19.  The U.S. Periodic Report explains in Paragraph 241 that judicial review of the BIA decisions is generally available via a petition for review in a U.S. Court of Appeals and that aliens, in limited circumstances, may also file a petition for habeas corpus in a federal district court to challenge the lawfulness of his or her detention.  The Report fails to explain, however, that recent legislation effectively bars most immigrants challenging removal from seeking judicial review of an order for removal.

20. Limitations on judicial review deny many aliens the ability to challenge the legality of detention and removal orders.  With the enactment in 1996 of the Anti-terrorism and Effective Death Penalty Act (“AEDPA”)
 and IIRAIRA, the ability of federal courts to review removal cases was severely constrained.  Detained deportable aliens were barred from seeking judicial review in the district courts by way of habeas corpus petitions, and judicial review of removal orders of aliens who had committed a range of crimes were no longer subject to review by any court.  IIRAIRA also included numerous provisions designed to protect the discretion of the Attorney General of the U.S. as it related to the removal of aliens.  Notwithstanding these sweeping limitations on judicial review, the U.S. Supreme Court held in June 2001 that IIRAIRA did not bar criminal aliens from filing habeas corpus petitions to challenge removal orders, at least to the extent that those petitions raised “pure questions of law.”
  With the enactment of the “REAL ID ACT” in 2005, however, Congress eliminated aliens’ ability to challenge removal orders in federal district courts through habeas corpus petitions.
 Challenges must now meet a strict 30-day deadline and be brought to the federal circuit court of appeals in the circuit in which the immigration proceedings took place.  At the same time, the discretion of immigration judges to make credibility determinations based on asylum seekers’ prior statements, including statements taken during immigration inspection and expedited removal, was enhanced.  
21. A recent decision of the U.S. Court of Appeals for the Seventh Circuit exposes the serious human rights concerns raised by this new law.  In reviewing a challenge to the denial of protection under the CAT in Hamid v. Gonzales, the court explained that it lacked jurisdiction because, although the REAL ID Act abolished habeas corpus review of such claims for aggravated felons
 like Hamid, and although it provided limited jurisdiction for review of constitutional claims and questions of law, Hamid’s claim was that the immigration judge’s decision was not supported by substantial evidence.
 “Unfortunately for Hamid,” the court observed, his argument that the immigration judge wrongly denied him CAT relief does not depend upon any constitutional issue or question of law.  Rather, it comes down to whether the IJ correctly considered, interpreted, and weighed the evidence presented – that is to say, whether the conclusion was based on substantial evidence. Because there was no indication that the immigration judge misunderstood the legal standard applicable to CAT claims and no indication that his consideration of Hamid’s  claim violated any constitutional standard, there was “no basis, within the limited scope of our jurisdiction to consider the claims of aggravated felons, to find that the IJ erred.”

22. Whole categories of persons are denied any access to federal court review based on an array of procedural bars.  For example, aliens in the United States who are seeking asylum must file their applications for asylum within one year after their arrival in the United States.
  An application for asylum filed after the one-year deadline may only be considered if there are “extraordinary circumstances” related to the delay in filing the asylum application, and judicial review of decisions relating to the one-year filing deadline is not permitted.
23. Recommendations with respect to judicial review:  The sections of the REAL ID Act that deny judicial review to asylum applicants should be repealed so as to be consistent with the U.S.’ international obligations to protect refugees and asylum seekers. 
Material Support of Terrorism Bar to Admissibility (Periodic Report para. 232)
24. The application of the “Material Support of Terrorism” bar to admissibility violates U.S. obligations to ensure access to refugee protection .  The USA PATRIOT Act of 2001
 and the REAL ID Act of 2005 expanded the class of individuals who are inadmissible to the U.S. for having provided material support to a terrorist or terrorist organization or contributing to a terrorist act. These changes altered the definition of a foreign terrorist organization, greatly increasing the number of organizations that fall under this label.  The definition of “terrorist” now includes “a group of two or more individuals, whether organized or not, which engages, or has a subgroup which engages in” certain enumerated terrorist activities.
  
25. While the REAL ID Act granted the U.S. Departments of State and Homeland Security the authority to exempt refugees from the material support bar, neither agency has acted thus far to correct the exclusion of legitimate refugees and asylum seekers.
  A recent study by Georgetown University Law Center found that thousands of refugees seeking protection from the U.S. have had their cases denied or put on indefinite hold by DHS because they, often under threat of death, provided “material support” in the form of goods and services to terrorist groups.
  The refugee admissions programs for Colombia and Burma have been nearly shut down by the agencies’ application of the “material support” bar,
 and according to the Department of Homeland Security’s U.S. Citizenship and Immigration Services (USCIS), 512 asylum cases are on hold because of the material support issue.
  

26. Recommendations related to material support bar to admissibility:  
· The U.S. should implement an exception to the “material support” bar for refugees and asylum seekers who involuntarily provide material support to terrorist groups. 
· The DHS should establish clear administrative guidelines to prevent improper refugee exclusion.

Special Interest Removal Hearings
27. Although Article 14 of the ICCPR permits a state party to close the court when a public emergency occurs,
 the treaty still requires state parties to publish the judgment from the closed trial regardless of whether national security is a concern.
  
28. The closure of public immigration court hearings for “special interest removal hearings” violates articles 14 of the ICCPR.  On September 21, 2001, Chief Immigration Judge Michael Creppy issued a memo to all U.S. immigration judges and court administrators requiring a blanket closure of all special interest removal hearings.
  The effect of this memo was to close the courtroom to visitors, family, the press and in some cases, to the detainee’s counsel.
  Furthermore, the memo prohibited personnel from giving out information about the cases in general or on the agency’s 1-800 phone line and prohibited the listing of cases on the court calendars.
  In response to a Congressional inquiry, the Department of Justice only admitted that as of May 2002, they had held 611 special interest removal hearings all of which were closed to the public.
  
29. Recommendation:  The U.S. should publish the judgments of the special interest removal hearings that have been completed.
Non-Refoulement Protections For Aliens Fleeing Torture  
30. In Paragraphs 220-222 of its Periodic Report, the U.S. describes the procedures for the expulsion and return of aliens to countries where they may face torture.  While federal regulations implementing Article 3 of the Convention Against Torture allow individuals to raise Article 3 claims for protection from refoulement, the U.S. has failed to create an adequate legal mechanism implementing fully the obligations of Article 3.  

31. The U.S. imposes heightened standards that limit the ability of torture survivors to access protection from refoulement.  Pursuant to the implementing regulations, the claimant must show that “it is more likely than not that he would be tortured” in order to be granted CAT relief.  This U.S. evidentiary standard is not consistent with the CAT Article 3 standard of “where there are substantial grounds for believing that he would be in danger of being subjected to torture.” The U.S. standard appears to inappropriately raise the evidentiary bar for Art. 3 claims by placing the burden on the claimant to provide proof that there is a likelihood that he or she would be tortured.  

32. Further, the U.S. applies a heightened standard regarding government acquiescence in the torture.  In 2002, the BIA held that refoulement protection does not extend to persons who fear private entities a government is unable to control.
  Although at least one U.S. federal appellate court has held that Art. 3 prohibits return when the government in the receiving country is aware of a private entity’s behavior and does nothing to stop it,
 the United States continues to apply a different understanding of the term “acquiescence” in immigration cases.
  

33. IIRARA and REAL ID Act have limited the ability of individuals who may be eligible for CAT relief to avail themselves of protection.  (see paras. 7, 20-21 supra on expedited removal and judicial review)
34. CAT Article 3 has been implemented as limited form of protection.  In practice, CAT Article 3 is used only an extraordinary form of relief for individuals who are not eligible for asylum or other discretionary forms of relief because of criminal or other bars.  It is a limited form of protection that does not allow for permanent residence or family reunification.   It allows for removal to a third country without adequate guarantees of protection from return to the country where they fear torture.  For these reasons, the U.S. fails to fully implement the obligations of CAT Article 3. 
35. Recommendation:  The U.S. should change the CAT implementing regulations to make: 1) the evidentiary standards more consistent with the CAT; and 2) CAT protection from non-refoulement more accessible to and more durable for individuals fleeing torture and their families.  
C. VIOLATIONS OF RIGHT TO EFFECTIVE REMEDY (ACCESS TO COUNSEL) IN REMOVAL PROCEEDINGS (Article 13)
36. General Comment 15 provides that “[a]n alien must be given full facilities for pursuing his remedy against expulsion so that this right will in all the circumstances of his case be an effective one.”

37. In its Periodic Report, the United States of America makes scarce reference to the right to counsel under Article 13, noting in Paragraph 230 that “[a]t the outset of a [removal hearing], the immigration judge must advise the alien of their right to representation, information on pro-bono counsel, and that the alien will have the opportunity to examine and object to evidence and to cross-examine witnesses.”  Paragraph 231 reiterates that “[a]n alien in removal proceedings retains the right to representation, at no expense to the government, by qualified counsel of his choice.”  Paragraph 239 specifies that an alien convicted of a crime, and thus faced with a “different kind of removal proceeding,” has a similar right to counsel.  Paragraph 253 provides that an alien seeking affirmative asylum “may have counsel present at the interview and may submit the affidavits of witnesses” in support of his or her application.  
38. The U.S. denies access to counsel in expedited removal.  Ordinarily, the Administrative Procedures Act (“APA”) mandates that any person compelled to appear before a federal agency is entitled to be represented by counsel or a qualified representative.  In spite of that general right to counsel, a proviso posted in the Federal Register in 1980 removed that right for aliens during a primary or secondary inspection at a port of entry.
  Only if the alien is referred for a credible fear hearing may an individual in detention contact an attorney.

39. The U.S. provides no meaningful access to counsel for individuals in removal proceedings.  Although the U.S. acknowledges that individuals in removal proceedings have a right to counsel at no expense to the government, it often fails to provide a meaningful opportunity for aliens to obtain counsel.  The U.S. provides a list of local free legal service providers to most detainees, but this system is ad hoc and reliant upon the existence and capacity of local charitable organizations.  The list is generally not available in translated form in most languages.  It is not surprising, therefore, that the Executive Office for Immigration Review (EOIR)’s statistics demonstrate that “most persons in removal proceedings appear pro se, and that the lack of counsel has a pronounced, negative impact on case outcomes.”
  In every report since 2002, EOIR expressed “great concern” at the “large number of individuals appearing pro se.”
  EOIR’s statistics show a correlation between lack of counsel and adverse rulings:  In cases involving represented, non-detained immigrants, 34 percent secured relief; but only 23 percent of unrepresented, non-detained immigrants received relief. 
  Similarly, in cases involving represented detained immigrants, 24 percent secured relief as compared with only 15 percent of their unrepresented counterparts.
  More pronounced disparities appear in political asylum cases:  39 percent of represented, non-detained asylum seekers received political asylum compared with 14 percent of unrepresented, non-detained asylum seekers; 18 percent of represented, detained asylum seekers were granted asylum, compared to three percent of unrepresented detained asylum seekers.

40. Faced with prolonged confinement in poor conditions, individuals who have valid asylum claims are effectively forced to stipulate to removal.  Individuals in removal proceedings are given the option of stipulation of removal or reinstatement of removal as an alternative to detention.
  Amnesty International has reported several cases of individuals who agreed to voluntarily depart the United States, without an opportunity to consult counsel, only after spending months in cellular, solitary confinement without explanation.
  These individuals agreed to voluntarily depart even though they fear risk by returning to their home countries.
  

41. Recommendations with respect to access to counsel:

· The U.S. should provide access to counsel at the border in order to help guarantee that the government’s broad powers to admit or bar non-citizens from entry are not used improperly or arbitrarily.  
· The U.S. should also move to strengthen the right to counsel by prohibiting expedited removal of non-citizens already present in the interior and should make intentional agency denials of access to counsel an actionable offense.
· The U.S. should provide legal screening of all unrepresented immigrants in removal proceedings by a qualified and impartial attorney.  The U.S. should also develop a system of referral for representation of income-eligible non-citizens with potential claims for relief.  Finally, the U.S. should develop a system to train and screen attorneys handling such cases. 
D. VIOLATIONS OF RIGHTS OF JUVENILE ALIENS IN REMOVAL 
PROCEEDINGS (Articles 10, 13, and 24)
42. Article 10 of the ICCPR provides that accused juveniles shall be separated from adults and brought as speedily as possible for adjudication, and be accorded treatment appropriate to their age and legal status.

43. Paragraphs 196-198 and 213 of the U.S. Periodic Report discuss the treatment of juveniles in immigration custody.  The Report states that in March 2003, care and custody of unaccompanied alien children (UACs) was transferred from DHS to the Department of Health and Human Services’ Office of Refugee Resettlement (ORR). The Report further states that ORR endeavors to place unaccompanied juveniles with a relative or in a licensed shelter care facility.
 

44. Children’s detention facilities fail to meet the requirements of the ICCPR.  Of the 1.9 million alien apprehensions reported by Customs and Border Patrol in Fiscal Year 2004, 122,122 (6.4 percent) were juveniles.
  It is projected that in 2006, 7,354 children will be detained by ORR.
  A 2003 Amnesty International report estimated that on any given day, 500 unaccompanied juvenile aliens are held in U.S. immigration detention.
  Before custody was transferred to ORR, juveniles were often held for months, even years, in punitive conditions pending resolution of their immigration status; in many instances, juvenile immigrants were held alongside juvenile criminal offenders.
  Amnesty International reported instances of juveniles being housed with adults, and that juveniles were denied access to appropriate education and exercise, subjected to punitive and degrading treatment, including the excessive use of shackles and restraints and routine strip searches, and spent extended periods in solitary confinement.
  Although the transfer of custody to ORR marks an improvement in systemic problems relating to detention of alien children, detention facilities and the standards for release still fail to meet the standards set forth in the ICCPR and in a settlement agreement reached in Reno v. Flores, 507 U.S. 292 (1993).
  DHS reported in September 2005 that variations in the facilities in which juveniles are held are “sufficient to merit concern.”
  For example, some facilities still do not separate juveniles and adults, and juvenile aliens, ranging from babies to teenagers, who were accompanied when originally apprehended can be separated from their parents because of a lack of appropriate detention facilities to accommodate families.

45. The manner in which children are detained discourages them from pursuing their right to seek asylum and other forms of relief.  When detention is prolonged and conditions are poor, asylum or other forms of relief become dependent not solely on children’s eligibility under international and national law, but on their ability to endure long-term detention.”

46. Juveniles’ access to counsel is insufficient.  Like adults, the U.S. affords unaccompanied juvenile aliens the right to counsel, but not at government expense.  As a result, representation depends on the availability of pro bono attorneys.  Amnesty International reported in 2003 that less than half of detained, unaccompanied children were represented by counsel in immigration court proceedings.
  Although Flores requires that children be provided with information regarding the right to counsel, the availability of free legal assistance, and the right to apply for political asylum, Amnesty International’s survey found that 65 percent of surveyed facilities did not provide juveniles with lists of pro bono attorneys.
  In some instances, children reported that they were given such a list, but that no one explained to them what to do with the list.
  Further, DHS reported that, although lists are provided, the contact information on the lists is often inaccurate, and the lists are only available in English and Spanish.
  Legal practitioners report that immigration courts do not grant adequate continuances to allow juveniles to locate and obtain counsel.
  In some instances where juveniles requested a change of venue in order to be located closer to family, courts have required that the juvenile submit a plea admitting deportability as a condition of granting the change of venue.

47. Recommendations with respect to the treatment of juveniles:
· Detained juvenile aliens should be housed separately from the juvenile offender population and separately from other adults. 
· All ORR facilities should be made aware of, and adhere to, the requirements of the ICCPR and the Flores agreement. 
· Juvenile detainees should be afforded the least restrictive environment practicable including efforts towards release where appropriate. 
· Detained juvenile aliens should be provided with meaningful access to counsel, including accurate and up-to-date lists of available attorneys, which should be in their own language where possible, and orally translated where written lists in the detainees’ language are not available.
III.
VIOLATIONS OF THE RIGHTS OF LAWFUL PERMANENT 

RESIDENTS

A.
INTRODUCTION
48. Paragraphs 216-218 of the Periodic Report describe forms of relief and protection from removal that are available to lawful permanent residents of the U.S.  Changes to U.S. immigration law in 1996 have, however, expanded the number of offenses and circumstances that can lead to mandatory removal, greatly increasing the likelihood that lawful permanent residents convicted of even minor criminal activity will face mandatory removal.  In addition, the new laws preclude individualized consideration of whether the equities of the case, including the impact of removal on an immigrant’s family and children, justify a waiver.  

49. Under U.S. law
, an alien is placed in removal proceedings if he or she is convicted of a crime falling within certain categories.
  Prior to 1996, most permanent residents could seek a waiver of deportation on hardship or compassionate grounds.  Under former Section 212(c), the grant of waiver would depend on the equities of the case.  Factors that were considered included rehabilitation, family ties, length of residence in the community and hardship imposed by return to country of origin.  
50. Discretionary hearings under Section 212(c) were limited and then eliminated by two 1996 statutes, and the number of offenses requiring mandatory removal was greatly expanded.
  Under the current law, mandatory removal can follow a conviction of crimes such as shoplifting, receipt of stolen property or simple battery if a one year sentence is imposed.
  
51. Further, other changes in immigration law have made it more difficult for immigrants whose offenses do not fall into the “mandatory removal” category to obtain discretionary relief if they have been in the United States for less than seven years.
  Because the definition of “deportable” offenses also has expanded, a permanent resident convicted of simple drug possession or a theft of services crime, such as turnstile jumping or unauthorized cable service may face removal without an opportunity for discretionary relief.
 

52. Because many lawful permanent residents are no longer entitled to a hearing to consider the impact of removal on their right to family integrity and other factors, it is difficult to determine the exact number of individuals and families affected.  Prior to 1996, immigration judges granted discretionary waivers slightly more than half the time.
  In 1995 and 1994 respectively, 2,303 and 1,778 waivers were granted.
 Since the end of 1995, however, the U.S. has made it a priority to greatly increase the number of “criminal” removal proceedings.
   

Don Beharry entered the U.S. as a seven year old lawful permanent in 1983.  His sister and six year old daughter are U.S. citizens and his mother is a permanent resident.  In November 1996, Mr. Beharry was convicted of second degree robbery for stealing $714 from a coffee shop.  He received a two and a quarter to four and a half year sentence.  In 1997, the INS commenced deportation proceedings.  Under the 1996 changes in immigration laws, Mr. Beharry was deemed to have committed an aggravated felony and thus ineligible for a hearing to consider the impact of his removal on his right to family life.
 
Alfien Gordon was admitted to the U.S. at age 11 as a lawful permanent resident.  His parents, brother, fiancée and minor daughter are all U.S. citizens.  In 1999, he was convicted of the criminal sale of a controlled substance in the 5th degree. Under the 1996 changes in immigration laws, Mr. Gordon was deemed to have committed an aggravated felony and thus ineligible for a hearing to consider the impact of his removal on his right to family life.

B. VIOLATIONS OF THE RIGHTS OF LAWFUL PERMANENT RESIDENTS UNDER THE ICCPR (Articles 13, 17, 23 and 24)
53. The expansion of deportable offenses and limitations on discretionary relief violates lawful permanent residents’ right to family integrity.  Articles 17 and 23 of the ICCPR require that interference with family integrity and association cannot be arbitrarily imposed.  The Committee has held that “the exclusion of a person from a country where close members of his family are living can amount to an interference [with the right to family integrity] within the meaning” of ICCPR Articles 17(1) and 23(1).

54. This Committee has recognized that States Parties should be allowed significant scope to enforce their immigration laws.  However where removal interferes with the right to family life, the interference cannot be arbitrary.  Instead, the state must make a reasonable determination of whether the interference with family life is proportionate to the state’s interests in removing a specific individual on a case by case basis. 
 In addition to a hearing and procedural safeguards, the Committee has noted that the arbitrariness determination “extends to the reasonableness of the interference with the person’s rights under Article 17 and its compatibility with the purposes, aims and objectives of the Covenant.”
 The European Convention similarly mandates application of a proportionality test to the expulsion of non-citizens with strong family ties to the deporting nation and/or very few links to the country to which they would be sent even in instances were the noncitizen has criminal convictions.
 
55. Unlike the Canadian cases where this Committee has found that Canada provided petitioners an opportunity to raise the issue of family integrity and Canadian authorities properly weighed petitioners’ interests against state interests in deportation,
 in mandatory removal cases and cases where permanent residents are not eligible for discretionary relief, the U.S. fails to consider whether the interference with family life is proportionate to the state’s interest in deportation.  Indeed, as a procedural matter, there is no opportunity to even raise the issue of family integrity. 

56. Mandatory removal violates legal permanent residents’ right to individualized review.  Mandatory removal violates Article 13’s requirement that an individual facing deportation “be allowed to submit the reasons against his expulsion and to have his or her case reviewed by [a] competent authority.”  Further, without individualized hearings, non-citizens cannot present evidence of the hardship deportation would inflict on their families, including minor children.    The Human Rights Committee has concluded that Article 13 “is applicable to all procedures aimed at the obligatory departure of an alien, whether described in national law as expulsion or otherwise.”
  In both Hammel v. Madagascar
 and Giry v. Dominican Republic,
 the Committee held that the Covenant had been violated because aliens were not afforded an opportunity to submit the reasons against their expulsion.  The European Convention similarly recognizes the right of lawfully resident aliens to submit reasons against their expulsion in fair proceedings.
 

57. The U.S. failure to consider the interests of any minor children violates the right of the child to special protection.  Article 24 provides that the every child shall have the “the right to such measures of protection as are required by his status as minor, on the part of his family, society and the State.”  The Human Rights Committee has recognized that Article 24 requires consideration of the interests of minor children in deportation proceedings.
 This interpretation is in accord with international and domestic laws recognizing that the child’s right to special protection requires that the interests of any minor children be taken into account as a primary consideration during the removal process. 

58. The European Court of Human Rights has stated that “it is an interference of a very serious order to split up a family. Such a step must be supported by sufficiently sound and weighty considerations in the interests of the child.”
 Canadian and Australian courts, relying on the Convention on the Rights of the Child, have reached similar conclusions.
 
59. The Inter-American Commission has also applied the “best interests” principle in the immigration context. In a 2000 report on the status of asylum seekers in Canada,
 the Commission held that “[t]he absence of any procedural opportunity for the best interests of the child to be considered in proceedings involving the removal of a parent or parents raised serious concerns.”
  While the state has the right and duty to maintain public order through immigration control, “that right must be balanced against the harm that may result to the rights of the individuals concerned in the particular case.”

60. Recommendation:  Lawful permanent residents who are placed in removal proceedings after committing criminal offenses should have access to discretionary waiver hearings that consider whether the interference with the right to family life and the rights of any children involved are proportionate to the U.S.’ interest in removal.
IV.
VIOLATIONS OF THE RIGHTS OF MIGRANT WORKERS

A. INTRODUCTION
61. The United States of America is the top migrant-receiving nation in the world, with the largest international migrant population in the world.
  Between twenty-eight and thirty million migrants live in the United States.
  While migrants make up less than eleven percent of the total population, they make up fourteen percent of the nation’s labor force and twenty percent of the low-wage labor force.
  Included in the country’s migrant population are an estimated 9.3 million undocumented migrants,
 approximately six million of whom are undocumented migrant workers.

62. Migrants, both documented and undocumented, work long hours at the lowest-paid and most dangerous jobs in the U.S. economy.  In states with high percentages of migrants, three out of every four tailors, cooks, and textile workers are migrants.
   Migrants are also over represented as taxicab drivers, domestic workers, waiters, parking lot attendants, and sewing machine operators.
  One out of every five workers in the animal slaughter and processing industry, and approximately one out of every four workers in the landscaping industry is an unauthorized migrant.
  The manufacturing sector employs nearly 1.2 million undocumented migrant workers, the services sector employs 1.3 million, and one million to 1.4 million undocumented migrant workers labor in our fields.
 

63. The above industries that rely on migrants, particularly those that rely on unauthorized migrants, are known for frequent violations of wage, hour, and overtime payment laws.  A 2000 U.S. Department of Labor survey found that 100 percent of poultry processing plants were noncompliant with federal wage and hour laws.
  Just under half of the garment-manufacturing businesses in New York City were found to be out of compliance with the Fair Labor Standards Act (governing minimum wage and overtime pay) in 2001.
  A 2004 study from DOL data found that 54% of contractors in the Los Angeles garment industry violated the minimum wage law.
 A survey in agriculture that focused on cucumbers, lettuce, and onions revealed that compliance with labor and employment laws in these industries was unacceptably low.
 The U.S. Department of Labor found in 2000 that 60% of US nursing homes routinely violated overtime, minimum wage, or child labor laws.
 And last year, a survey of hundreds of New York City restaurants found that more than half were violating overtime or minimum wage laws.
 In the more extreme cases, often in the agricultural or domestic worker sectors of the economy, workers find themselves in situations of servitude or forced labor.
64. The net effect of high concentration of migrants in certain industries and low compliance records in those industries has resulted in a dramatic income gap between migrants and native-born workers.  The average income per person born in the United States was $24,300 in 2003, and legal migrants earned $20,400, while unauthorized migrants earned just $12,000 per person, less than half their native born counterparts.
 
65. Furthermore, many of the industries in which migrant workers are over-represented involve dangerous working conditions.  The rate of injury and death among migrant workers is alarmingly high, and increasing. Of the foreign born workers who were fatally injured at work in 2004, 60 percent were Latino.  A recent investigation found that every day, a Mexican worker dies on the job in the United States.
 In 2004, the fatality rate among Latino workers was 19 percent higher than the fatal injury rate for all U.S. workers. At the national level, fatal injuries to immigrant Latino workers increased 11 percent from 2003 to 2004.

Esmeralda Morejon worked at a hinge factory in California.  She developed ovarian cancer which required surgery.  She requested time off from her employer under California’s family leave law, and was fired.  Ms. Morejon took her employer to court for back pay under state law.  The court said that since Morejon had used false documents to get her job, her culpability excluded her from protection of the law, even if her employer also had violated the immigration law when it hired her.  Morejon v. Terry Hinge and Hardware, 2003 WL 22482036 (Cal.App, 2 Dist. 2003).
Miners at the Co-Op Mine in Utah labor underground and earn between $5.25 and $7 per hour, with virtually no health or retirement benefits, even though the going rate for coal mining jobs is about $20 per hour with benefits.  When they tried to organize a union, their employer locked them out of their work for over ten months in 2004. In fall of that year, the company issued letters to union activists claiming that the workers needed to resubmit information regarding their immigration status, or be fired. When the employees did not provide additional information, they were fired.  The issue is still being decided by the courts, but if any of the workers are shown to be undocumented, they will not get any remedy for the time that they have been out of work. 
B.
VIOLATIONS OF THE RIGHTS OF MIGRANT WORKERS 


(Articles 2, 14, 22, and 26)
66. The U.S. improperly denies and fails to ensure various ICCPR rights to categories of non-citizen workers in violation of Articles 2, 22 and 26 of the ICCPR.  In particular, the U.S. discriminatorily denies certain migrant workers and agricultural and domestic workers freedom of association rights and effective access to the juridical process and to the courts in a number of circumstances.
   Migrant workers in irregular status and certain guestworkers are refused access to attorneys under federally-funded legal services programs, in violation of Art. 14.
  Further, no nationwide policy protects these migrants in irregular status who are victims of labor law violations from disclosure of their status and deportation as a consequence of their involvement in judicial proceedings.

67. The U.S. discriminates against migrant workers through its exclusion of categories of workers from full protection under its labor laws.  In paragraph 42 of the Second and Third Periodic Report of the United States, the U.S. states that, “Aliens who are admitted and legally residing in the United States, even though not U.S. citizens, generally enjoy the constitutional and Covenant rights and protections of citizens,…”   The U.S. report implies by omission that aliens NOT admitted and legally residing in the U.S. are not afforded Covenant protections.  This is inconsistent with the treaty language that the rights of the Covenant apply to "all individuals within its territory and subject to its jurisdiction" (art. 2, para. 1), as well as the Human Rights Committee’s interpretation that “the general rule is that each one of the rights of the Covenant must be guaranteed without discrimination between citizens and aliens.”
  

68. The U.S. position that only “legal aliens” are guaranteed equal protection of the law has resulted in a patchwork of laws and remedies, some of which protect workers in irregular status, and others of which do not.  US law has also developed a series of exclusions from the law for both certain industries in which migrants are overrepresented, and for particular classes of migrants.  
69. Federal law protects against discrimination on the basis of race, ethnicity, national origin, religion and gender.  But, with limited exceptions, there is no protection against discrimination based on immigration status.  The Immigration Reform and Control Act ("IRCA") of 1986 protects citizens and certain categories of legally authorized migrants from discrimination on the basis of their citizenship status.  But not only do those provisions not apply to undocumented migrants, they also exclude from protection legal migrants who fail to demonstrate their intent to become citizens in their failure to apply for citizenship within six months of becoming eligible to do so.

70. The federal Migrant and Seasonal Agricultural Worker Protection Act, a specialized law that covers terms and conditions of employment for agricultural workers, excludes certain seasonal migrants admitted under a federal program known as the H-2A visa program, from coverage.  This exclusion applies to approximately 40,000 workers yearly.

71. Through the Legal Services Corporation, Inc., the federal government provides funding for the provision of free legal aid to income eligible individuals.  In 1996, Congress amended the law under which this money is granted prohibiting any legal aid program receiving federal funds from representing unauthorized migrants.
  Furthermore, the Legal Services Corporation-funded entities are prohibited from representing certain seasonal migrants coming under the H-2B visa program available to employers seeking unskilled laborers on a seasonal or temporary basis.

72. In addition, domestic workers and agricultural workers (who are primarily of Latino ancestry) are explicitly excluded from certain protections set out in the federal Fair Labor Standards Act which guarantees a minimum wage and overtime pay, the National Labor Relations Act, (guaranteeing freedom of association) and the Occupational Safety and Health Act (protecting health and safety on the job).  
73. U.S. Supreme Court jurisprudence has both directly and indirectly affected the rights to equal protection and nondiscrimination for this vulnerable group of migrant workers in irregular status.  The US Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002), limited judicial remedies for undocumented workers who are illegally fired from their work for exercising freedom of association rights guaranteed under Art. 22.  The decision found undocumented workers are not entitled to compensation for lost wages, the only individual remedy for such violations.  While the US government report submitted to this Committee, at ¶ 343, makes reference to the Hoffman decision, it does not make reference to the effects of that decision, both on freedom of association rights and on other labor rights. The Hoffman decision has had a negative spill-over effect into other areas of labor and employment laws as applied to migrant workers in an irregular status. 
74. The U.S. Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB held that undocumented workers who are illegally fired from their work for exercising freedom of association rights are not entitled to compensation for lost wages, in direct violation of Article 22.  Compensation for lost wages is the only individual remedy available under the National Labor Relations Act, and the deprivation of this remedy effectively denies these workers their rights to freedom of association.  The International Labor Organization and the Inter-American Court of Human Rights have each condemned this practice.  

75. In its Advisory Opinion on the Juridical Condition and Rights of the Undocumented Migrants, OC-18, the Inter-American Court on Human Rights recently held that discrimination of this nature against persons on the basis of immigration status would violate Articles 2 and 26 of the ICCPR.
  The Court’s decision made clear that countries have the right to decide under what conditions foreigners may enter its borders, but once a worker enters into an employment relationship, “the migrant acquires rights as a worker, which must be recognized and guaranteed, irrespective of his regular or irregular status in the State of employment.”
  It then outlined the different labor rights which it said were fundamental and must be respected by member countries under the principal of non-discrimination.

76. Specifically, the Inter-American Court of Human Rights stated that irregular migrants “possess the same labor rights as those that correspond to other workers . . . and [the State] must take all necessary measures to ensure that such rights are recognized and guaranteed in practice.  Workers, as possessors of labor rights, must have the appropriate means of exercising them.”

77. Hoffman Plastics has limited judicial remedies for undocumented workers.   Following the U.S. Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB, some state courts have refused to accord undocumented workers compensation for wages lost due to work-related injuries and on-the-job discrimination.  At the federal level, U.S. law against citizenship discrimination does not protect these workers.  In addition, the Equal Employment Opportunity Commission charged with monitoring and enforcing the federal anti-discrimination laws in the United States, rescinded its earlier policy of pursuing back pay on behalf of undocumented workers, although it maintains that unauthorized migrants are still covered by anti-discrimination statutes.
  
78. The issue of the availability of back pay under state discrimination laws has not been fully addressed by the state courts since Hoffman, but while back pay at the state level may remain unaffected, there have been some state court decisions that have harmed undocumented workers.  For example, both New Jersey and California courts have concluded that victims of discrimination who are undocumented have no right to certain forms of compensation.
  
79. In the workers compensation arena, while most state courts and agencies have granted undocumented migrants the full range of benefits claimed, including medical benefits and lost wages, in at least two states, Michigan, Pennsylvania, courts have said that undocumented workers may not be entitled to compensation for lost wages because of injuries, following the reasoning employed in the Hoffman decision.  In New Hampshire, a worker who has lost wages after an injury was also considered not entitled to full compensation.
  In New York, the highest level court has decided that injured workers’ immigration status may be relevant to the amount of monetary compensation they may seek.
 In other states, workers fear retaliation – such as prosecution for document fraud and ultimately removal – if they pursue their full rights under the law.

80. The U.S. has failed to protect the existing labor rights of migrant workers on the Gulf Coast following Hurricane Katrina.  A country’s compliance with nondiscrimination provisions must encompass the provision of practical access to enforcement mechanisms:  otherwise, formal legal protections serve no purpose on the ground.  The US has come under harsh criticism for its diminishing efforts to protect all workers’ rights. As illustrated by the example noted above, the US has been especially negligent in providing migrant workers on the Gulf Coast with practical access to protection against the violation of their rights violates the principle of equality before the law.
  
Juan was recruited from a day labor site in Houston by a contractor from Biloxi, Mississippi to assist in post Hurricane Katrina clean-up efforts.  He traveled to the Mississippi Gulf Coast on a bus provided by the labor contractor, thinking that he had finally found the steady job he needed to support his family.  Upon his arrival, however, Juan was informed that he owed the contractor $3,000 for the cost of transportation, which he would have to “work off” as part of his wages. At the end of two weeks of full-time work, Juan received his first paycheck.  The amount was only $150.

81. On September 6, 2005, DHS announced that it would not sanction employers for failing to verify the work authorization of their employees, as required under Section 274A of the Immigration and Nationality Act.
 Shortly thereafter, on September 8, the executive exercised his emergency powers to suspended key provisions of the 1931 Davis-Bacon Act
 in the Katrina-affected zone.  Davis-Bacon is Depression-era legislation which requires federal contractors to pay a “prevailing wage”—that is, the average regional wage for the particular type of work being performed—on any job with a value of over $2,000.  The executive proclamation pointed out that the suspension “will permit the employment of thousands of additional individuals.”
 
82. The suspension of Davis-Bacon, coupled with the waiver of employment eligibility verification requirements, provided an immediate and powerful impetus for employers to bring unauthorized migrants to the Gulf Coast.
  Latin American migrant workers, it was observed, were put to work doing “the dirtiest cleanup work, often in the employ of those big companies, and often for less money than local workers might insist on.”
 National attention to the situation intensified when a large number of unauthorized workers were detained by immigration officials while working at Belle Chasse Naval Air Station south of New Orleans.  The workers’ presence was reported by a former employee of one of the government contractors operating on the air station base.  He, like other local workers, had been fired by the company because, as he saw it, they were being replaced by lower-paid, unauthorized workers.

83. Because of the tensions created by employer and government practices, and raids such as the one conducted at Belle Chasse, migrant workers on the Gulf Coast are even more wary than usual about approaching government authorities regarding employment problems, no matter how severe they might be.  One Latin American worker told the Houston Press that after a previous interaction with New Orleans police, he was not willing to complain about his unpaid wages.
  In fact, he did not even report being the victim of armed robbery for fear that he would only anger police or arouse their suspicion.  

84. According to information presented before the Inter-American Commission on Human Rights by the Mississippi Immigrants’ Rights Alliance on March 3, 2006, the U.S. Department of Labor (“DOL”) has explicitly discontinued its investigatory function on the Gulf Coast and has refused to assist workers with complaints against specific employers.  

85. This lack of practical access to legal protection is part of a vicious circle that begins and ends with discrimination.  The U.S. government’s failure to provide workers with such access has resulted in continued suffering and exploitation for workers, at the expense of their basic human dignity.   The authors recognize that the U.S. government is not obligated under international law to provide absolutely equal treatment to migrant workers with respect to every provision of domestic law.  The government has the prerogative to draw distinctions in discrete cases for purposes of achieving policy objectives, so long as those distinctions do not rise to the level of discriminatory treatment within the framework of human rights law.  In this case, however, when injured workers are denied full access to emergency medical treatment, or are too afraid to report even serious crimes committed against them, it is clear that the effects of the U.S. policy are no longer proportional to the stated goals, and that the distinction constitutes unlawful discrimination.

86. Recommendations with respect to migrant workers’ rights:

· The U.S. should ratify the Migrant Workers’ Convention.
· The U.S. Congress should repeal federal industry-based and immigration status-based limitations on labor rights;  provide “whistleblower” protection, including lawful immigration status, for victims of labor law violations; and repeal restrictions on Legal Services Corporation funded legal aid programs that prohibit them from providing legal representation to individuals on the basis of their immigration status.
· The U.S. Congress should include fully enforceable labor rights for all categories of immigrants in federal immigration reform legislation.   In addition, federal immigration reform legislation should include provisions for regulating abusive contractors and joint responsibility for violations of labor law.
· The U.S. Administration should invest additional funds in workplace inspections for labor violations in industries frequented by immigrant workers.  In addition, the U.S. should adopt a federal policy which includes a clear “firewall” between labor enforcement and immigration enforcement; that is, to make it clear that a workers’ immigration status is never a subject of questioning in a labor dispute.

V.
SUMMARY OF RECOMMENDATIONS 
Recommendations Related to Refugees, Asylum Seekers and Other Aliens in Need of Special Protection

Recommendations with respect to expedited removal:
· The U.S. should improve training and quality assurance practices for inspections officers to ensure that aliens in expedited removal are informed of their right to a credible fear interview and that aliens who express such a fear are, in fact, afforded an interview. 
· The U.S. should provide specialized training to enable immigration inspectors and detention facility staff to better understand and work with a population of asylum seekers, many of whom may be psychologically vulnerable due to the conditions from which they are fleeing. 
· The U.S. should create a reliable inter-bureau system that tracks real-time data of aliens in expedited removal proceedings.  There is currently no capability to track statistics of aliens from the beginning of the expedited removal process from the port of entry, through detention, and up until the completion of the hearing before an immigration judge.  Such technology and standards would improve the communication of services to, and direct care of, detainees.

Recommendations with respect to decisions and appeals:

· Each case should have a written decision that addresses the errors raised by the appellant, the basis for determining that the case was correctly decided below, the specific legal precedents on which the decision is based, and the reason that the case was assigned to a single BIA member.  This will ensure that the members give more than cursory review of the record and decision below and provide serious considerations to the issues raised by the appellant, as well as ensuring meaningful judicial review in the courts of appeals. 

· Affirmances without opinion should only be allowed where the BIA agrees completely with the decision and the reasoning of the immigration judge.

· Single-member review should not be allowed in any case where judicial review would be foreclosed, such as a finding of deportability on certain criminal grounds or ineligibility to apply for asylum for filing after the one-year filing deadline.

· Reconsideration by a three-member panel of whether or not a case was appropriately decided by a single BIA Member should be available whenever a removal order is affirmed by a single Member. 

· De novo review is a valuable and time-proven tool and should be reinstated: It allows the BIA to re-examine the facts, clear up any factual errors, mistakes or confusion and decide a case on its true facts. De novo review also would reduce the pressures on the federal courts.  Judicial review of immigration decisions is paramount and must be preserved, but the federal courts should not be burdened with cases that can be resolved by meaningful administrative review.
· Expand the number of members on the BIA to accommodate the increasing number and complexity of cases before the immigration courts.
Recommendations with respect to judicial review:  The sections of the REAL ID Act that deny judicial review to asylum applicants should be repealed so as to be consistent with the U.S.’ international obligations to protect refugees and asylum seekers. 
Recommendations related to material support bar to admissibility:  
· The U.S. should implement an exception to the “material support” bar for refugees and asylum seekers who involuntarily provide material support to terrorist groups. 

· The Department of Homeland Security should establish clear administrative guidelines to prevent improper refugee exclusion.

Recommendations related to Special Interest removal hearings:  The U.S. should publish the judgments of the special interest removal hearings that have been completed.

Recommendation related to non-refoulement protections for aliens fleeing torture:  The U.S. should change the Convention Against Torture (CAT) implementing regulations to make: 1) the evidentiary standards more consistent with the CAT; and 2) CAT protection from non-refoulement more accessible to and more durable for individuals fleeing torture and their families.  
Recommendations with respect to access to counsel:

· The U.S. should provide access to counsel at the border in order to help guarantee that the government’s broad powers to admit or bar non-citizens from entry are not used improperly or arbitrarily.  
· The U.S. should also move to strengthen the right to counsel by prohibiting expedited removal of non-citizens already present in the interior and should make intentional agency denials of access to counsel an actionable offense.
· The U.S. should provide legal screening of all unrepresented immigrants in removal proceedings by a qualified and impartial attorney.  The U.S. should also develop a system of referral for representation of income-eligible non-citizens with potential claims for relief.  Finally, the U.S. should develop a system to train and screen attorneys handling such cases. 
Recommendations with respect to the treatment of juveniles:
· Detained juvenile aliens should be housed separately from the juvenile offender population and separately from other adults. 
· All ORR facilities should be made aware of, and adhere to, the requirements of the ICCPR and the Flores agreement. 
· Juvenile detainees should be afforded the least restrictive environment practicable including efforts towards release where appropriate. 
· Detained juvenile aliens should be provided with meaningful access to counsel, including accurate and up-to-date lists of available attorneys, which should be in their own language where possible, and orally translated where written lists in the detainees’ language are not available.
Recommendation related to lawful permanent residents in removal proceedings
 Lawful permanent residents who are placed in removal proceedings after committing criminal offenses should have access to discretionary waiver hearings that consider whether the interference with the right to family life and the rights of any children involved are proportionate to the U.S.’ interest in removal.
Recommendations related to migrant workers’ rights
· The U.S. should ratify the Migrant Workers’ Convention.
· The U.S. Congress should repeal federal industry-based and immigration status-based limitations on labor rights;  provide “whistleblower” protection, including lawful immigration status, for victims of labor law violations; and repeal restrictions on Legal Services Corporation funded legal aid programs that prohibit them from providing legal representation to individuals on the basis of their immigration status.
· The U.S. Congress should include fully enforceable labor rights for all categories of immigrants in federal immigration reform legislation.   In addition, federal immigration reform legislation should include provisions for regulating abusive contractors and joint responsibility for violations of labor law.

· The U.S. Administration should invest additional funds in workplace inspections for labor violations in industries frequented by immigrant workers.  In addition, the U.S. should adopt a federal policy which includes a clear “firewall” between labor enforcement and immigration enforcement; that is, to make it clear that a workers’ immigration status is never a subject of questioning in a labor dispute.
ADDENDUM:
PENDING IMMIGRATION REFORM LEGISLATION
Currently, significant immigration reform is being debated in the U.S. Congress.  A wide range of  proposals have been introduced, including both extremely restrictive enforcement proposals and guest worker programs that would allow some undocumented aliens a chance to become citizens.    
In December 2005, the U.S. House of Representatives passed the Border Security, Antiterrorism, and Illegal Immigration Control Act of 2005 (H.R. 4437). There was very little debate on H.R. 4437, which, if enacted, would severely restrict due process rights of aliens and threaten the United States' ability to provide protection to asylum-seekers.  In the Senate, a bill introduced by Senator Specter (“the Specter mark”) contained equally troubling provisions, as did S. 2454, a bill introduced by  Senate Majority Leader Frist.  The Senate failed to vote on the proposed legislation in April 2006.

87. Some of the most troubling provisions of the pending legislation that would impact immigration due process and violate Article 13 of the ICCPR include: 

· Making unauthorized presence in the U. S. a felony, which would make a person ineligible for future legal immigration such as asylum (H.R. 4437 and S. 2454);
· Expanding the definition of aggravated felony for deportation purposes to include relatively minor offenses with no possibility of waiver for family or other reasons (H.R. 4437, Specter mark, and S. 2454).  H.R. 4437 and S. 2454 would also make the change retroactive.
· Expanding the use of expedited removal and allow the removal of any alien, including lawful permanent residents, without a court hearing if the government alleges that the person has an aggravated felony or firearm conviction (Specter mark and S. 2453); and 
· Limiting judicial review of cases and access to federal courts (H.R. 4437, Specter mark and S. 2454).
88. Further, the Specter mark and S. 2454 include new detention provisions which would significantly expand mandatory detention and long-term detention for asylum-seekers and others.  In particular, persons who are deportable but cannot be removed directly to their home country would be detained indefinitely.  If enacted, this legislation would overturn the U.S. Supreme Court’s Zadvydez decision, which limits post-order detention.  Zadvyedez has been a significant improvement on the previous system of indefinite detention, bringing the U.S. into compliance with the Covenant and addressing an issue raised by the Human Rights Committee in its 1995 Concluding Observations (para. 298).
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