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I. Executive Summary 

 

1. International law recognizes that while the United States has the right to control immigration 
that right is tempered by its obligations to respect the fundamental human rights of all 
persons. With few exceptions, the United States may not discriminate on the basis of national 
origin, race, or other status. In designing and in enforcing its immigration laws, the rights to 
due process, fair deportation procedures, freedom from arbitrary and inhumane detention, 
and other fundamental human rights must be protected. 

 
2. The United States’ immigration system, while generous in many ways, is riddled with 

systemic failures to protect human rights. Some violations result from the statutory 
framework itself, while others are a matter of administrative policy or agency practice.  

 
3. We welcome the recent efforts of the United States to begin to correct some of the most 

egregious human rights violations in the immigration system. Nonetheless, serious human 
rights violations continue. Expansion of the U.S. immigration enforcement system has 
tremendous, negative implications on the protection of the human rights of non-citizens in 
the United States.1  

 
4. Similarly, problems with the asylum and refugee protection systems have resulted in denial 

of protection to bona fide refugees. The arbitrary one-year filing deadline for filing asylum 
claims, denial of protection against refoulement for those who have been convicted of minor 
crimes, and a sweeping definition of “material support” of “terrorist activities” have seriously 
undermined the United States’ compliance with the obligations under the Refugee 
Convention.  

 
5. Finally, the United States regularly fails in its obligation to consider the unity of the family in 

its immigration laws, policies, and practices. Mandatory deportation and detention laws, bars 
to permanent residency for those who entered the U.S. without inspection and have been 
unlawfully present in the U.S., and extraordinarily long backlogs for immigrants visas based 
on close family relationships mean that families face years, decades, and even permanent 
separation. Refugees also face prolonged separation from families. Denial of asylum based 
on the one-year filing deadline, denial of reunification for families based on alleged “material 
support” of terrorism, the indefinite closure of refugee resettlement based on family 
unification, and a legal definition of family relationships that fails to recognize the reality of 
family disruption in refugee crises all contribute to the United States’ failure to respect the 
unity of the family. 

 
6. In this submission, U.S.-based civil society organizations provide information under Sections 

B, C and D as stipulated in the General Guidelines for the Preparation of Information under 
the Universal Periodic Review.2 These organizations provide services to or advocate on 
behalf of the rights of immigrants, refugees, and asylum seekers in the United States. In 
addition, this report is endorsed by individuals around the United States.  
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II. Priority Recommendations 

 
7. Reform of the U.S. immigration system to ensure that the ICCPR’s obligations to 

protect due process and family unity are met. Ending of automatic criminal 

prosecutions for border crossers and other streamlined procedures which fail to protect 

non-citizens’ rights to due process, access to counsel, presentation of their case before a 

judge, and other fundamental safeguards of fairness. Pending legislation to address key 
concerns: H.R. 182 - Child Citizen Protection Act; S. 1085 - Reuniting Families Act; H.R. 
3531 - Humane Enforcement and Legal Protections for Separated Children Act (HELP 
Separated Children Act); H.R. 1215 - Immigration Oversight and Fairness Act. 

 
8. Reform of immigrant detention system to end reliance on detention as a cornerstone of 

immigration enforcement policy, end arbitrary detention by providing individualized 

custody hearings for all detainees and ensure that all those who must be detained are 

held in non-penal facilities and afforded humane treatment which recognizes their 

inherent human dignity and immediate passage of enforceable rights-respecting 

detention standards. Ensure that all places of immigrant detention, including short-

term facilities, adhere to these standards. Pending legislation to address key concerns: 
H.R. 3531 - Humane Enforcement and Legal Protections for Separated Children Act (HELP 
Separated Children Act); S. 1550 - The Strong STANDARDS Act (Safe Treatment, 
Avoiding Needless Deaths, and Abuse Reduction in the Detention System); S. 1549 - The 
Protect Citizens and Residents from Unlawful Detention Act; S. 1594 – Secure and Safe 
Detention and Asylum Act; H.R. 1215 – Immigration Oversight and Fairness Act.  

 
9. Reform of the U.S. refugee and asylum system to ensure that the United States meets 

obligations under the 1951 Convention and ensure that exclusions from refugee 

protection complies with the 1951 Convention. Pending legislation to address key 
concerns: S. 3113 Refugee Protection Act; H.R. 4800 – Restore Protection to Victims of 
Persecution Act. 

 
III. BACKGROUND AND FRAMEWORK 

 
a. Scope of international obligations 

 

10. Pursuant to the International Covenant on Civil and Political Rights (ICCPR), non-citizens in 
the U.S. have a right to due process and fair deportation procedures,3” including 
international standards on proportionality.4 Non-citizens enjoy the right to private life 
guaranteed by ICCPR article 17.5 Non-citizens also enjoy the right to freedom from 
discrimination under article 2 of the ICCPR and the obligations imposed by the Convention 
on the Elimination of all forms of Racial Discrimination (ICERD).6  

 

11. Both the Universal Declaration of Human Rights and the ICCPR guarantee the right to 
liberty and security of person.7 The ICCPR guarantees the right to life.8 Further, no one 
should be subjected to arbitrary arrest or detention.9 Non-citizens who are detained have a 
right to humane conditions of detention,

10
 and are entitled to prompt review of their 

detention by an independent court.
11

  Further, detention of refugees and asylum seekers 
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should be avoided when possible; if refugees and asylum seekers must be detained, adequate 
safeguards should be in place to avoid arbitrary detention.12 

 
12. Pursuant to the international legal obligations undertaken by the U.S. government, 

individuals also have a right to seek and enjoy asylum from persecution and protection 

from refoulement.13 Similarly, the Convention Against Torture prohibits a State from 
expelling, returning, or extraditing a person to another State where there are substantial 
grounds for believing that he would be in danger of being subjected to torture.14  

 
13. Regardless of immigration status, individuals in the U.S. have a right to family unity.”15 In 

interpreting the obligations of the ICCPR, the Human Rights Committee has explicitly stated 
that family unity imposes limits on the power of States to deport.16  

 
b. Legislative and policy framework 

 
14. In the United States, Congress holds the authority to make the laws that govern admission, 

protection, and removal of non-citizens. Federal immigration law, however, must be 
understood in its context within the U.S. tripartite system of government. The Executive 
branch agencies, including the Department of Homeland Security, the Department of Justice, 
and the Department of State, promulgate regulations that directly govern the application of 
U.S. immigration law. There are a myriad of public and internal policy guidance that spells 
out how the U.S. immigration system operates in practice. Federal courts also play a role in 
providing a final review of individual decisions made in removal proceedings in 
administrative courts.  

 
15. Federal immigration law in the U.S. continues to be based on the Immigration and 

Nationality Act of 1952 (INA)17. Reforms to the INA were made in 1965 and again with the 
Immigration Act of 1990, which amended the INA to set a permanent annual worldwide 
level of immigration divided into categories for (1) family-related immigrants, (2) 
employment-based immigrants, and (3) diversity immigrants. Refugees were excluded from 
these numerical limits; the Refugee Act of 1980 defines the U.S. laws relating to refugees.18 

In 1986, Congress enacted the Immigration Reform and Control Act (IRCA) to toughen 
criminal sanctions for employers who hired undocumented persons and limit access to 
federally funded welfare benefits.  

 
16. The Immigration Act of 1990 substantially expanded the “aggravated felony” category of 

deportable crimes, first added to the INA in 1988.19 In 1996, the Illegal Immigration Reform 
and Immigrant Responsibility Act (IIRIRA)20 and the Antiterrorism and Effective Death 
Penalty Act21 added additional crimes to the aggravated felony ground for deportation and 
reduced term of imprisonment threshold requirement to one year,22 drastically increasing the 
number of people subject to prolonged and indefinite detention. The IIRIRA also created a 
new “expedited removal” system for arriving aliens without proper documentation for 
admission.23 

 
17. The USA PATRIOT Act of 2001,24 passed just weeks after the 9/11 terrorist attacks, and the 

REAL ID Act of 200525 expanded the class of individuals who are inadmissible to the U.S. 
for having provided “material support” to terrorism. In guidance effective February 26, 2007, 
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the U.S. Secretary of Homeland Security exercised his waiver authority regarding the 
application of the “material support” bar.26  

 
18. The Department of Homeland Security (DHS) was created in 2003 as part of federal agency 

reform in the aftermath of the 9/11 terrorist attacks, shifting immigration enforcement into 
the arena of anti-terrorism policy. The INS was replaced with three different agencies within 
DHS: U.S. Customs and Border Protection (CBP), U.S. Citizenship and Immigration 
Services (USCIS), and U.S. Immigration and Customs Enforcement (ICE).  

 
19. Because immigration is a matter of federal law, state and local governments in the U.S. have 

historically played a very limited role in immigration enforcement. Recent policies, however, 
have shifted federal responsibility for enforcing civil immigration laws to state and local 
police through formal and informal programs, such as the 287(g) program, the Criminal 
Alien Program (CAP), and Secure Communities.27 

 
IV. PROMOTION AND PROTECTION OF HUMAN RIGHTS ON THE GROUND 

 
a. Right to Due Process and Fair Deportation Procedures 

 
20. The U.S. immigration enforcement system is an enormous operation, today accounting for 

30% of the Department of Homeland Security’s budget of US$56,335,737,000.28 In fiscal 
year 2009, ICE completed 387,790 removals, an increase of 18,569 over the previous year. 
Through its Criminal Alien Program, ICE placed 234,939 detainers, made 249,486 arrests, of 
which 101,779 were non-citizens with criminal convictions, and screened over 300,000 
people.29 ICE attorneys represented the United States in 389,352 new matters before the 
Immigration Courts and completed 351,234 cases.30 U.S. immigration courts complete more 
than 280,000 proceedings each year, with the Board of Immigration Appeals deciding more 
than 30,000 cases annually.31 

 
21. CBP apprehended over 556,000 people between ports of entry, and encountered over 

224,000 inadmissible non-citizens at the ports of entry.32 CBP operates a combination of 32 
permanent and 125 tactical traffic checkpoints nationwide as “part of a three-tiered, defense-
in-depth strategy to secure our nation’s border” between ports of entry.33 “This strategy 
involved the use of line-watch operations on the border, roving patrol operations near the 
border and traffic checkpoints on highways leading away from the border.”34 

 
22. In violation of ICCPR article 13, United States immigration laws impose mandatory 

removal (deportation) without a discretionary hearing in a broad category of cases.35 
Lawful permanent residents, refugees, and others lawfully present in the U. S. who are 
convicted of criminal offenses ranging from murder to misdemeanor drug possession are 
defined as “aggravated felons,”36 and thus are barred from an opportunity to submit the 
reasons against their expulsion.37 While cases may be heard before administrative 
immigration judges, over 4000 cases were completed through an “administrative removal” 
process without any appearance before an immigration judge.38 An additional 29,000 people 
in fiscal year 2009 alone were removed under “stipulated orders of removal,”39 where the 
non-citizen signed an agreement to be deported without a hearing before an immigration 
judge to present any reasons against their removal.40 
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23. While U.S. law provides that aliens in removal proceedings have “the privilege of being 

represented,” representation must be “at no expense to the Government.”41 The United States’ 
failure to ensure that all non-citizens have access to representation during their expulsion 
hearings violates ICCPR article 13. In 2008, approximately 57% of all removal cases completed 
were unrepresented.42 According to a recent report of the American Bar Association, there is 

“strong evidence that representation affects the outcome of immigration proceedings.”43 Access 

to counsel, and by extension to fair deportation proceedings, is severely jeopardized by U.S. 

detention practices, including frequent transfers between immigration jails and 
geographically remote detention. 1.4 million individuals were transferred between detention 
facilities in the last 10 years, 53% in last 3 years. Approximately 84% of detained cases were 
unrepresented.44     

 

24. Racial profiling pervades immigration enforcement at the border and throughout the 

United States. For example, CBP and other law enforcement agencies in the border region 
practice arbitrary and race-based enforcement against Latino residents on a regular basis, 
using checkpoints that often result in the questioning of drivers about their immigration 
status occur throughout the border region.45 The “transportation checks” occur more 
frequently in communities with high numbers of Latino immigrants.46  

 
25. Racial profiling also permeates immigration enforcement throughout the interior of the 

United States. Enforcement programs known collectively as ICE ACCESS provide an 
“umbrella of services” for state and local law enforcement agencies to cooperate with federal 
immigration authorities.47 These programs, including the 287(g) program, the Criminal Alien 
Program, and the Secure Communities program, all have drawn substantial criticism for 
engendering racial profiling practices.48 Outside of the ICE ACCESS programs, in some 
cases state and local authorities enforce immigration law without any training or agreement, 
relying on an interpretation of their “inherent authority” to enforce the law or creating 
informal processes for turning people suspected of being non-citizens over to the Department 
of Homeland Security.49 These practices have created a climate of fear in many immigrant 
communities, where activities such as traffic checkpoints set up outside of Latino churches 
have been documented.50 

 
26. Automatic prosecutorial programs belie the right to an individual, case-by-case assessment 

of the need to detain and criminally prosecute. Operation Streamline, begun in 2005, requires 
the federal criminal prosecution and imprisonment of all unlawful border crossers.51 The 
program mainly targets migrant workers with no criminal history.52 Operation Streamline 
violates international standards of proportionality of the intended objective - deterrence of 
illegal immigration - to the deprivation of liberty.     

 
b. Right to Liberty and Security of the Person and Freedom from  

Arbitrary Detention 

 
27. Immigrant detention has become a cornerstone of U.S. immigration enforcement. Today ICE 

operates the largest detention and supervised release program in the United States, with a 
total of 378,582 non-citizens from 221 countries in custody or supervised by ICE in fiscal 
year 2008.53 Sixty-six percent of the 31,075 people detained on September 1, 2009, were 
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subject to mandatory detention.54 In violation of ICCPR articles 9(1) and 9(4), U.S. law 
imposes mandatory detention without an individualized custody determination by a 

court in a broad category of cases, including arriving asylum seekers55 and non-citizens 
convicted of certain crimes.56 Individuals subject to “mandatory detention” in the United 
States are not entitled to a bond hearing before an immigration judge.57  

 
28. Arriving asylum seekers in expedited removal proceedings are subject to mandatory 

detention and may not be released while awaiting their initial “credible fear” review to 
determine whether they may apply for asylum before an immigration judge.58 Following 
determination of credible fear, asylum seekers may be released on parole pending their 
asylum hearings before an immigration judge or while on appeal, but if the detaining 
authority (ICE) denies parole, the asylum seeker is prevented under regulations from having 
an immigration court assess the need for his continued custody.59 ICE revised its parole 
guidelines effective January 2010, but ICE has not put these guidelines into regulations.60  

 

29. U.S. border enforcement policies, tactical infrastructure, and restricted legal entry 

options have placed migrants in mortal danger along the Mexico/United States border, 
in violation of ICCPR Article 6. The Mexico/U.S. border has become increasingly 
militarized.61 The dangers migrants risk in crossing are known to the US, yet the United 
States has failed to minimize the threats to safety. Instead, deployment of heavy security near 
population centers has pushed migrant flows to more treacherous and remote corridors where 
they are dependent on smugglers.62 This funnel effect has increased the risk of death. 
According to DHS numbers, over one migrant per day perished in FY08.63 Mexican 
estimates for 2008 are over 725 deaths.64 

 
c. Right to Humane Conditions of Detention 

 
30. In FY 2009, the United States detained an estimated 378,582individuals in ICE custody, 

including those under ICE supervision.65 Immigrant detainees are held in over 350 facilities 
around the United States,66 operating variously by the U.S. Department of Homeland 
Security, state and local governments, and private prisons.67 Virtually all immigrant detainees 
are held in prison- or jail-like settings,68 which fail to adhere to guarantees in ICCPR articles 
10(1) and 10(2)(a).69 Immigrant detainees wear prison uniforms, are regularly shackled 
during transport and in their hearings, and are held behind barbed wire.70 Depending upon 
where they are detained, they may not be permitted contact visits with family,71 may be 
subject to degrading conditions including strip searches,72 and may face barriers to 
communicating with their family, counsel, or other support systems.73 Immigrants in 
detention may be held for prolonged periods of time without access to the outdoors.74 
Appropriate psychological and medical services for torture survivors are universally 
unavailable.75 Immigrant detainees routinely are commingled with convicted people.76 In 
August and October 2009, ICE announced plans to reform the immigrant detention system, 
but thus far there has been limited progress toward a shift to non-penal facilities in cases 
where detention is required.77 

  
31. Highly publicized cases illustrate a systemic disregard for the rights to necessary 

medical care in detention, humane conditions of detention, and treatment respecting 

basic human dignity.
78 Between 2003 and April 2009, ICE reported over 90 deaths of non-
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citizens in their custody.79 Shocking reports of the United States’ failure to provide care to ill 
or injured persons in its custody abound.80 Although the United States has adopted detention 
standards, the standards are not enforceable and have significant deficiencies in monitoring 
and oversight, little transparency, and no consequences for non-compliance with standards.81 
Reports indicate that the United States failed to report deaths in a transparent way.82 Between 
2007 and 2009, at least 26 reports on the failures of the U.S. immigrant detention system 
have been released.83   

 
32. Migrants, including minor children, apprehended by CBP often are detained in short-term 

custody facilities which hold immigration detainees for less than 72 hours.84 During 
apprehension, transport, and detention in CBP’s custody, migrants have reported verbal and 
physical abuse, denial of access to medical aid, misleading legal information, and deprivation 
of Constitutional and human rights. Some holding cells are compared to large cages in the 
desert.85 The GEO Group, and other privately contracted transportation buses are utilized as 
virtual detention centers where individuals are held until the bus departs.86 Provision of food, 
water and medical care for those awaiting repatriation on the buses are inconsistent and 
inadequate. CBP has an agreement that they will not repatriate individuals until Mexican 
officials have been notified, but officers will consider this satisfied by a phone call made 
even after the Mexican immigration offices are closed, rendering the notification 
meaningless.87  

 
d. The Right to Protection from Refoulement to Persecution or Torture 

 
33. United States law denies asylum to bona fide refugees who fail to file their asylum claims 

within one year of arriving in the United States.
88 Rather than preventing fraud, which was 

the stated purpose behind the filing deadline,89 in practice the deadline penalizes bona fide 
asylum seekers and disproportionately affects those most in need of protection,90 including 
survivors of torture. Rushed asylum applications can lead to denials based on credibility, 
particularly for torture survivors who struggle with memory loss, PTSD, depression, and 
other barriers to quickly applying for asylum.  

 
34. Exceptions91 to the one-year filing deadline are granted inconsistently.92 For some asylum 

seekers, this means years of delay while their case is heard before an immigration judge; for 
others, it means denial of asylum.93 Most federal courts of appeal have held that they do not 
have jurisdiction to review determinations relating to the one year filing deadline for asylum 
applications.94  

 

35. United States law denies protection to refugees with criminal convictions in violation of 

the Refugee Convention. Withholding of removal,95 which implements the United States’ 
obligation against refoulement under Article 33 of the Refugee Convention for those deemed 
ineligible for a discretionary grant of asylum, is per se unavailable to non-citizens who are 
determined to have been convicted of a particularly serious crime.96 The massive expansion 
of the “aggravated felony” definition made by changes to the INA in 1996 has resulted in 
cases considered “particularly serious crimes” which are far outside the scope of the Refugee 
Convention.97  

 



Universal Periodic Review – 9th Session – United States 
Cluster Group: Migrants, Refugees and Asylum Seekers 

 
36. While federal regulations implementing Article 3 of the Convention Against Torture 

(CAT) allow individuals to raise protection claims, the U.S. has failed to create an 

adequate legal mechanism implementing fully the obligations of Article 3. The U.S. 
imposes heightened standards98 which are inconsistent with the Convention.99 The U.S. also 
applies a heightened standard regarding government acquiescence in the torture. In 2002, the 
Board of Immigration Appeals held that refoulement protection does not extend to persons 
who fear torture by private entities a government is unable to control.100 Although at least 
one U.S. federal appellate court has held that Article 3 prohibits return when the government 
in the receiving country is aware of a private entity’s behavior and does nothing to stop it,101 
the United States continues to apply a different understanding of the term “acquiescence” in 
immigration cases.102  

 
37. The USA PATRIOT Act of 2001

103
 and the REAL ID Act of 2005

104
 expanded the class 

of individuals who are inadmissible to the U.S. for having provided material support to 

a terrorist organization, rendering bona fide refugees and asylum seekers ineligible for 
protection.

105 The political activities which form the very basis of many refugees’ claims for 
protection have, under U.S. law, now been defined as “terrorist activities” barring them from 
refugee status, asylum, family reunification, or permanent resident status.106 Human Rights 
First, which has extensively documented the crisis created by the “material support” bar, 
cites numerous examples of denial of protection for bona fide refugees because of testimony 
they gave when seeking refugee or asylum status.107  

 
38. Under U.S. immigration law, “terrorist activity” is extremely broadly defined.108 That 

overbroad definition, combined with the creation of the so-called Tier III terrorist 
category,109 and a definition of “material support” which the U.S. is applying to  de minimis 
or coerced acts, has resulted in widespread denial or prolonged delay in protection of bona 
fide refugees.110 While the law gives the Executive Branch of the U.S. broad discretion to 
waive application of the “terrorism”-related provisions of the immigration law to individual 
cases,111 this approach turns eligibility for forms of protection mandatory under international 
law into a matter of executive grace for many applicants, and has failed to provide protection 
to several categories of individuals who should be protected under the Refugee Convention 
and Protocol.  The practical implementation of the waiver authority has been extremely slow, 
and has yet to reach the large number of applicants who had voluntary associations with 
groups now considered to be “Tier III terrorist organizations.”112 

 

e. Right to Family Unity 

 
39. In violation of ICCPR article 23 and article 17, the U.S. fails to protect family unity in 

removal proceedings by imposing mandatory deportation without a discretionary 

hearing that takes into account the non-citizen’s family ties.
113 An estimated 1,012, 734 

family members have been separated by deportation between 1997 and 2007.114 The impact 
of deportation upon the families in the United States have been dramatic and painful.115 

 
40. The U.S. immigrant detention system contravenes the United States’ obligations to 

protection family unity. Family unity cannot be considered in mandatory detention cases, 
and the United States routinely fails to consider family unity when making discretionary 
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detention decisions. Transfer of detainees to facilities far from family members has increased 
sharply in the last decade.116 

 
41. Measures penalizing people for illegal entry into or presence in the United States 

seriously undermine the United States’ protection of the family. Migrants who enter the 
United States without inspection are barred from adjusting status to lawful permanent 
resident and must process their applications for residency at a U.S. consulate abroad.117 At 
the same time, any person who has been unlawfully present in the U.S. for more than 6 
months is barred from returning to the U.S. after departing; if unlawfully present for more 
than 1 year, they face a 10 year bar to returning to the U.S.118 While discretionary waivers of 
the 3 and 10 year bars are statutorily available, applicants must demonstrate extreme hardship 
due to separation, without appeal of adverse decisions.119 Even in cases where waivers are 
granted, the bars result in prolonged separation of families.120 

 
42. While the United States’ immigration system is based on reunification of families, 121 long 

backlogs for visa issuance exist. A United States citizen who petitions for his or her spouse, 
parent or child may wait months or years for the paperwork and background checks to be 
completed. Adult sons and daughters and siblings of United States citizens must wait in visa 
queues for anywhere between five and twenty years. The spouses and children of lawful 
permanent residents in the United States face similar visa backlogs, waiting between five and 
ten years for their family members to be issued visas to the United States.122 

 
43. The United States’ increased reliance on DNA testing to establish family relationships, 

even where credible documentation of the relationship is provided, has caused unnecessary 
separation of families. The expense of DNA testing, provided by private contractors, is born 
by the families.123 On October 22, 2008, the United States stopped accepting all applications 
for the Priority 3 (P-3) refugee resettlement program, which gives certain refugees access to 
resettlement in the U.S. based on a family relationship with an individual permanently 
residing in the United States.124 The suspension of P-3 refugee family unification followed 
mandatory DNA testing of applicants for resettlement which, according to the U.S., resulted 
in high rates of fraudulently-claimed family relationships.125 

 
44. The exclusion of many asylum seekers from asylum, and relegation to protection 

against refoulement through the withholding of the removal order, fails to protect 

family unity. Withholding of removal, while protecting the individual against deportation to 
the country of feared persecution, does not permit reunification with family members, travel 
outside the United States to visit family members, or the eventual acquisition of U.S. 
citizenship so as to immigrate family members. For some asylum seekers in the United 
States, the decision to avail themselves of the right to be free from refoulement is rendered 
meaningless if family members cannot also be brought to safety. 

 
V. ACHIEVEMENTS AND CHALLENGES 

 

45. In September 2009, the United States stopped detaining families at the T. Don Hutto 

Family Residential Facility (Hutto) in Texas.  However, the United States continues to 
detain women at Hutto and has announced plans to consolidate the female populations from 
three disparate facilities—Willacy, Pearsall, and Port Isabel—into Hutto. Family detention 
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has not been ended as a policy. While the closure of Hutto as a family detention facility is a 
welcome first step, detention of families should end.  

 
46. ICE began to implement new parole guidance in January 2010 that provides that all 

arriving asylum seekers who pass through the "credible fear" screening process be 

assessed for release by ICE, and allows for the release of those who can establish their 

identity, and do not present a flight risk or danger to the community. While the new 
parole guidance is a positive first step in revising flawed policies that have led to the 
prolonged and unnecessary detention of asylum seekers, additional reforms are necessary to 
ensure that arriving aliens, including asylum seekers, are not detained arbitrarily for extended 
periods of time. Specifically, the United States should codify the parole criteria and revise the 
regulatory language that prevents arriving aliens, including arriving asylum seekers, from 
accessing custody/bond hearings before an immigration judge.   

 
47. In October 2009, the United States announced detention reform efforts focusing on 

greater federal oversight, specific attention to the care of detained individuals, 

uniformity at detention facilities, and review of the use of the penal system for 

immigrant detention. The United States also created the Office of Detention Policy and 
Planning. While the detention reform announcement is a welcome acknowledgement of the 
fundamental failures of the immigrant detention system, the announcement does not alter the 
U.S. commitment to detention as a cornerstone of immigration enforcement. Immediate steps 
must be taken to ensure only those who must be detained are detained and to ensure that 
every person in custody is held under humane conditions. 

 
48. The United States has announced plans to launch an On-line Detainee Locator System 

(ODLS) in June 2010.  The tracking system will be available on a government website and 
will be designed to disclose the facility where an individual is being detained, its location and 
visiting hours.  The United States does not have plans to develop a telephonic locator system 
at this time which would provide much greater accessibility for individuals without internet 
access. 

 
VI. CONCLUSION 

 
49. The United States immigration system fails to protect fundamental human rights to due 

process, fair deportation proceedings, freedom from arbitrary detention, humane detention 
conditions, freedom from refoulement to persecution or torture, and family unity. The vast 
apparatus of the U.S. immigration system, including the oft-amended Immigration and 
Nationality Act and the gargantuan bureaucracies which enforce, interpret and administer the 
law, do not fundamentally reflect the United States’ commitment to human rights protection. 
As the United States implements existing laws and develops new statutes, regulations, and 
policies, it must turn to its international human rights obligations as the starting point for 
policy development. Without a commitment to human rights implementation at the core of 
immigration policy, the United States will continue to struggle to meet its obligation to 
ensure that the human dignity of every person within its borders is respected. 
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affiliation with the Oromo Liberation Front. In the fall of 2009, The Advocates for Human Rights was contacted by 
a therapist practicing in St. Paul who was worried that her Hmong clients, who were receiving that their applications 
for permanent residence or family reunification were “on hold” for material support of terrorism, could commit 
suicide 
107 DENIAL AND DELAY, supra note 103. 
108 Terrorist activity includes “any activity which is unlawful under the laws of the place where it is committed” and 
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109 Tier III terrorist organizations include any “group of two or more individuals, whether organized or not, which 
engages in, or has a subgroup which engages in” “terrorist activity” as defined by the INA.  
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